GOODWILL STUDY COMMITTEE

Wednesday, September 26, 2007

Legislative Office Building – Room 1C

3:00 - 5:25 p.m.

Robert S. Poliner, Ombudsman for Property Rights, called the meeting to order at 3:00 p.m.

Present:  Robert S. Poliner, Richard Allen, Norman Benedict, Sr., Maura M. Cochran, Lester G. Finkle II, John J. Leary, Kenneth J. Pia, Jr., Edward E. Pratesi and Jeanne Webb.

Absent:  Rachel Goldberg, Eugene A. Marconi, Dwight H. Merriam and Rob Simmons.

Also Present:  Eric Brown of the CT Business and Industry Association, Nathaniel Folkemer, UCONN Law School student assisting Dwight Merriam, Attorney Matthew Stone of the CT Development Authority, Ron Thomas of the CT Conference of Municipalities, and members of the public.

Acceptance of Minutes of 8/29/07 Meeting

The minutes of the 8/29/07 meeting were accepted unanimously.

Summary of First Meeting

R. Poliner summarized the meeting of 8/29/07 by recounting that the Committee will follow the direction of the legislature in examining the issue:  examine possible methods of establishing goodwill, advantages and disadvantages of basing such relocation assistance on any loss or gain in goodwill associated with relocation of the business, experience of other states, and strategies for municipalities to be able to compensate businesses for loss of good will.

He stated that the Committee should come to a general agreement of what is meant by the term “good will” or “goodwill.”  Committee members had indicated that it would be a good idea to understand how relocation by CT DOT and municipal agencies works.  New materials have been provided by members dealing with definition and examples of relocation which will form the basis of our discussion today.

Public Comments
R. Poliner then called upon legislators, organizations or members of the public who might wish to make comments.

Eric Brown of the Connecticut Business and Industry Association (CBIA) came forward.  He stated that this issue is not well studied in his organization; however, he has followed the eminent domain issue through the legislature.  He would like to put it on the record that businesses are impacted by eminent domain and forced relocation.  CBIA appreciates this Committee looking into the matter and they are willing to act as a resource.

M. Cochran asked E. Brown what type of resources he has available.  She was specifically interested in whether CBIA had done any surveys of its members.  E. Brown responded that 
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CBIA has a qualified resource department and it would be helpful if they were given guidance as to what audience to reach out to.

R. Poliner commented that the majority of businesses in CT are small.  He asked E. Brown what percentage of the businesses in CT has 10 or fewer employees.  E. Brown responded that approximately 90% of the businesses in their membership have 50 or fewer employees.  R. Poliner requested that E. Brown research the statistics on businesses.
Leonard Campbell, a member of the CT Property Owners Association, came forward.  He stated that the Billboard Association has concerns because if a billboard is taken by eminent domain, the owner is only compensated for the structure.  There is no value placed on the location.  He thought, in fairness, there should also be compensation for the location.  

J. Webb confirmed that in East Hartford only the capital costs are eligible for compensation.

R. Allen of the Department of Transportation (DOT) added that there is usually a condemnation clause in the lease with the property owner.  DOT provides compensation for (1) the cost of relocation or (2) the depreciated value of the structure in place

L. Campbell stressed that he is not talking about what is, but what might be. 

Reports of Committee Members

K. Pia went through his presentation which the Committee members have a copy of, emphasizing the following points:

· Income is what drives tangible and intangible assets of the business.
· He defined Enterprise Goodwill and Personal Goodwill, pages 9 & 10, and noted that the former is considered to be a transferable asset, whereas, the latter is not.

· The valuation of goodwill is a vital assessment in damage analysis, page 13.

· Common Valuation Methods are explained on pages 14 – 17.  K. Pia commented that the Cost or Asset Approach is the least commonly used.
· An example of Net Cash Flow determination, page 26, requires some subjectivity.

K. Pia stated that not every business has quantifiable goodwill.  

J. Leary commented in regard to personal goodwill.  He stated that when a business is sold, there may be an attempt to transfer personal goodwill by transferring a key person with the company.  He indicated employment or consulting agreements are used to allow for continuation of a key employee and retention of personal goodwill by the purchaser.  R. Poliner added that there can also be a non-compete clause in the contract.

M. Cochran expressed concern as to how a recommendation can be made to a municipality to use a qualified appraiser when doing a business valuation.  K. Pia responded that it comes down to training, credentials and experience.  He mentioned 
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several accreditations that would be of value, with the most important being Accredited Senior Appraiser (ASA).  He added that this is not easy to attain, requiring 5 years of valuation experience besides course work and testing.  J. Leary concurred and also mentioned compliance with the Uniform Standards of Professional Appraisal Practice.
J. Webb, Director of Development & Planning for the Town of East Hartford, deals mostly with taking in blighted areas.  She commented that when a small business must move, they are required to do permitting, extensive renovations, and meet codes which they may not have been required to meet in the present location.

K. Pia explained that when valuing a business, you must gather as much information as possible about the business, have discussions with the business owner, review tax returns, etc.
J. Webb asked if there would be a negative impact if there are liens against the property.  K. Pia indicated that there could be.

E. Pratesi questioned if we are valuing the business or are we looking at the damages taking place.  He observed that goodwill can be (1) temporarily lost, (2) partially lost, or (3) permanently lost.  An example of a temporary loss would be a restaurant which has been moved from its existing location.  Patronage can be lost for 6 months, a year, or longer.  We are really talking about lost profits.  There is a difference between what you earned before and what you will earn after the move.  He believes this is all about mitigation.  The owner should mitigate any losses not associated with the move.  R. Poliner indicated that California requires the business owner to mitigate losses.  The test is what a reasonably prudent business owner would do in the same situation.
J. Leary referred to the definition of goodwill on page 3 of K. Pia’s presentation, “That intangible assets arising as a result of elements such as name, reputation, customer loyalty, location, products, and related factors not separately identified and quantified.”  This definition is from the American Society of Appraisers and J. Leary stated that it is the definition that would be employed by business appraisers.
R. Poliner summarized Dwight Merriam’s presentation of Definitions, in his absence.                                           

Atty Merriam with the help of his assistant Nathaniel Folkemer provided definitions of goodwill.  He examined legal treatises and encyclopedia, general statutes and case law of many states and each of the Committee members has received a copy via email and a hard copy today.

The first issue is to understand the distinction between “good will” and “goodwill.”  The former is principally used as a legal term and the latter is principally used as an accounting term.  “Good will” as two words is presented that way in A.L.R.3d and Am. Jur. 2d (a legal encyclopedia), while the Uniform Eminent Domain Code and Nichols on Eminent Domain refer to it as “goodwill.”  There seems to be little practical difference.  In either case, goodwill is legally defined by three important aspects: location, business reputation and patronage.
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Thus the Code states, “goodwill consists of the benefits that accrue to a business as a result of its location, reputation for dependability, skill, or quality, and any other circumstances resulting in probable retention of old or acquisition of new patronage.”  Nichols says in the legal sense, good will means “the advantage business has over competitors as a result of its name, location, quality service and owner’s reputation.”

Am. Jur. 2d calls goodwill “positive reputation” and an expectancy of continued patronage of its customers. Am. Jur. 2d distinguishes between good will and going concern value in that good will represents a preexisting relationship arising from a continuous course of business.  Good will, it says, is a component of going concern value.

California and Wyoming have copied the Code definition.  South Dakota’s statute enumerates property and rights subject to ownership and includes good will among them.  The South Dakota definition of good will is “the expectation of continued public patronage, but does not include the name of any person from whom it was acquired.”

Other states such as Florida and Idaho have a requirement that businesses be in existence a minimum number of years before they qualify to receive compensation based on damage to the business.  Four or five years are the length of time in both statutes.

Other states including Louisiana and Vermont seem to compensate for the decrease in value to the business on the property without using the term goodwill.  Louisiana provides a constitutional right of recovery “to its full extent.” 

Wisconsin does not appear to provide for compensation for loss of goodwill or business value but defines a “comparable replacement business” as “a replacement business which, when compared with the business premises being acquired by the condemnor, is adequate for the needs of the business, is reasonably similar in all major characteristics, is functionally equivalent with respect to condition, state of repair, land area, building square footage required, access to transportation, utilities and public service, is available on the market, meets all applicable federal, state or local codes required of the particular business being conducted, is within reasonable proximity of the business acquired and is suited for the same type of business conducted by the acquired business at the time of acquisition.”   This definition places great emphasis on the premises:  its location, size and functionality.  Wisconsin law provides for payment up to $50,000 over and above other relocation reimbursements to which a business owner is entitled to any owner of a business in operation for one year at the original location who is displaced and who actually purchases and relocates to a comparable replacement business within two years. 

J. Leary observed that Wisconsin is committed to the Market Approach.  R. Poliner added that in Wisconsin time is an important element, i.e. the business should be in operation for at least one year and they should establish a replacement business within two years.  N. Benedict asked, “One year from when?”  R. Poliner answered from commencement of negotiations for the acquisition of the real property on which the business is located.  L. Finkle stated that Wisconsin’s approach is relocation based.  E. Pratesi believes that based 
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on the definition, it would be almost impossible to find a comparable location.  R. Poliner indicated Wisconsin case law seems to give the benefit of the doubt to the agency if a new location is reasonably close.
M. Cochran asked if subcommittees are created, must they post agendas.  M. Boord believes so, but will confirm with the Freedom of Information Commission (FOI). 

M. Cochran would like clarity on what the legislators expect in the final report.  R. Poliner will speak with cognizant committee co-chairs.  He believes we are to respond to the feasibility of calculating goodwill.  He doesn’t want to respond so narrowly that it would limit their ability to learn from all the information this Committee has gathered.

R. Allen reviewed the two examples of relocation he provided.  He commented that the CT DOT complies with the Federal Act whether or not there is federal money involved, noting that the existing regulations cap business reestablishment payments at $10,000.  R. Allen made suggestions for changes to legislation:  
· The Federal Uniform Relocation Act should be uniform to all agencies of the State of CT and all municipalities.
· There should be legislation to raise limits of compensation, i.e. business reestablishment expenses should be raised from the current cap of $10,000 to up to $100,000 to reduce the loss of goodwill.
· Business owners should have 90 days rent free to relocate (presently they must pay rent from date of purchase.  When residential property owners are displaced, they are allowed 120 days rent free).

R. Poliner asked whether these suggestions were in lieu of or in addition to compensation for loss of goodwill.  R. Allen indicated in addition.

N. Benedict looked at the issue from the point of a real estate appraiser as he reviewed the Analysis of Property Rights for Committee on the Valuation of Real Estate Goodwill which he submitted.  He agrees that new legislation will likely be required.  He believes that the tenant, as well as the property owner, should have some rights in court.  He stated that goodwill should be considered an element of condemnation.  R. Poliner agreed that we would hope that the tenant would be treated the same as the owner; however, it would require many changes of statutes to allow the tenant to have those rights.

L. Finkle spoke of the Federal Highway Manual, noting that Section 7 is the appraisal section and Section 8 is the acquisition section.  He stated that there is a form entitled Notification of Right to Claim Loss of Business Goodwill.  He indicated the FHWA is the only federal agency that he knows of that compensates for loss of goodwill.
J. Leary has a “strong notion” that the purpose of the Committee is to benefit businesses that are relocated due to eminent domain and to provide for the loss of goodwill and not to make it difficult to do so.
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R. Allen stated that presently just compensation only relates to real estate.  Relocation issues should be focused on the intent to have the businesses operate successfully. R. Allen suggested simplifying the process:  (1) value the property, (2) acquire from owner, (3) relocate to new location, (4) goodwill claim comes from business owner at some point in the future – could be up to two years down the road.  R. Poliner agreed that it was a good idea.  E. Pratesi asked how we would value the goodwill.  He believes of the 3 basic methods the Income Approach makes the most sense, stating that capitalized excess earnings makes sense.  He added that you need somebody who knows what they are doing.  R. Allen replied that qualified relocation agents are difficult to come by.
M. Cochran suggested that the appraisers on this Committee come up with suggestions on how to calculate goodwill.  R. Poliner requested that each of the appraisers present specific methods of calculating goodwill and determining whether there is loss associated with the move.  He also asked R. Allen to make further recommendations on how to avoid litigation.  R. Poliner offered to look from the government side to recommend how and when payments can be made.

R. Poliner noted the examples of relocation provided by R. Goldberg and distributed to Committee members.

R. Allen provided a list of 166 businesses DOT has relocated in the last 5 years.  He suggested someone make random phone calls to ask what needs were not met during the relocation.  
N. Benedict stated that some business owners would jump at the chance to move.  J. Leary replied that if the business improves, there should not be compensation for goodwill.

R. Poliner made the point that there are some businesses that simply cannot be moved and they should be given special consideration.

L. Finkle reported that the Federal Highway Department made a decision to allow state law to rule.  That is the only agency, however, that has loosened their own regulations to accept state law.

M. Cochran thinks that the legislature asked this Committee to determine “why” this is important.  She suggested CBIA might assist us in determining that.  R. Poliner thinks the “why” is on the legislature’s shoulders.  The legislature has the ultimate responsibility to decide to what extent businesses should be compensated.  He asked M. Cochran to let him know what information she thinks we need or want.  
R. Poliner observed that the court cases in both CT and California indicate there is no one method of valuation that is acceptable.  Courts allow for consideration of commercially reasonable and acceptable standards.  The courts do not dictate one approach or standard to be used.
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R. Poliner hopes to circulate a draft of the report prior to the October 24th meeting.

The meeting was adjourned at 5:25 p.m.

Respectfully submitted,

Maryann P. Boord

Office of Ombudsman for Property Rights

