GOODWILL STUDY COMMITTEE

Wednesday, August 29, 2007

Legislative Office Building – Room 1C

3:00 - 5:00 p.m.

Robert S. Poliner, Ombudsman for Property Rights, called the meeting to order at 3:00 p.m.

Present:  Robert S. Poliner, Richard Allen, Norman Benedict, Sr., Maura M. Cochran, Rachel Goldberg, John J. Leary, Eugene A. Marconi, Dwight H. Merriam, Kenneth J. Pia, Jr., Rob Simmons.

Absent:  Lester G. Finkle II, Edward E. Pratesi, Jeanne Webb.

Also Present:  Senator John Kissel, Stephen Mollica and members of the public.

R. Poliner pointed out an error in the agenda.  At the top, it read March 29, 2007 when it should have read August 29, 2007.  He contacted the Freedom of Information Office and it was suggested he make an explanation at the outset of the meeting.  He indicated the error was unintentional and there was no intent to deceive or exclude the public from the meeting.  The error was brought to the attention of the Ombudsman’s Office approximately one hour before the scheduled meeting by a telephone communication from an interested citizen but with members already in transit and more opportunities for members of the public to attend subsequent meetings and be heard on the subject it was determined that the meeting would go forward as planned.  [The cover sheet addressed to the Secretary of the State indicated correctly the meeting date of August 29, 2007.  The meeting was posted on the calendar of the Legislative Office Building more than 24 hours prior to the meeting indicating use of Room 1C at 3:00 p.m., August 29, 2007, by Office of Ombudsman for Property Rights.  The meeting was reported in one or more of Connecticut’s daily newspapers.]

R. Poliner welcomed committee members and stated that this committee was formed pursuant to Public Act No. 07-207 to study the feasibility of calculating relocation assistance for businesses displaced by eminent domain on the basis of any loss in goodwill associated with the displacement.  He thanked the members for their willingness to serve in a volunteer capacity, stating that he hoped their work will lead to new legislation in the 2008 session for the benefit of businesses displaced as a result of eminent domain.  The report is due no later than January 1, 2008.

Introductions were made by the members present.  R. Poliner introduced Steven Mollica, a relocation expert from Massachusetts.  He will provide technical assistance to the committee.

R. Poliner introduced the subject matter.  Connecticut does not compensate a business owner for damages or losses to intangible assets such as goodwill when forced to move because of eminent domain.  Only a handful of states does.    

California has had a statute authorizing such compensation for loss of goodwill since 1975.  How California and other states deal with the issue should provide valuable insights and guidance.  There are four examples of California case decisions in the members’ notebooks.  
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The Connecticut legislature considered including language in the major eminent domain act (Public Act No. 07-141) that recently passed to create a right to compensation for loss of goodwill.  However, it decided to obtain other opinions before going forward.

Our federal and state constitutions obligate government to pay just compensation when taking privately owned property.  Our legislatures and courts have been reluctant to extend the right to full and fair compensation to personal property owned by property owners and businesses unless the property is in the form of fixtures or other kinds of structures attached to the real estate.

What our legislature considered and hopefully will reconsider in the next session is recognizing that when a business is forced to move because of eminent domain, there should be, to the greatest extent possible, full restitution so that losses sustained as a result of losing a good location, one that contributes to the business’ profitability, will be compensated.

The question we will take up in the course of this study is how to calculate those amounts so that businesses forced to move will be treated fairly. 

Senator Kissel commented that the group has a great wealth of experience and as a result will be able to give the subject the attention it deserves.  During the 2008 legislative session, the legislature will not be constrained by the language in P.A. 07-207, but will consider the report of this committee and examine the entire issue.  He noted that the committee’s report will carry tremendous weight.  He suggested that they err on the side of proposing the most justifiable compensation to the entity that is required to move.  He stated that for many reasons it is difficult to do business in Connecticut and he does not want this issue to be one more burden.

There were no Public Comments.

Discussion of the subject matter ensued.  When asked how one calculates goodwill, K. Pia explained that the intangible value of a business encompasses more than just goodwill.  Methods for calculating the value of a business are:  (1)  earnings approach, (2)  asset approach, or (3) market approach.   Once you have the total value of the business, you subtract the fair market value of the tangible assets (equipment, inventory, etc.) and are left with the intangible value.  He pointed out that this is the Internal Revenue Service (IRS) approach.  He added that goodwill is driven by the earnings of the business.  

The main components of goodwill, other than earnings, are:  name, location, telephone and fax numbers, website, customer base and many other items.

R. Simmons quoted Public Act No. 07-207, Section 3, “study the feasibility of calculating relocation assistance” and observed that towns may not be willing to compensate for loss of goodwill.

K. Pia added that a determination should be made as to whether the impairment of goodwill is temporary or permanent.
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R. Poliner suggested the following be considered with respect to goodwill:

1. Establish value of goodwill at the original location

2. Determine to what extent the location of the business has contributed to the goodwill of the business

3. Determine the profitability of the business at the new location

4. Determine to what extent the new location has contributed to the business’s profitability

5. If the profitability at the new location is less than at the old location, to what extent is the goodwill diminished?

6. Conversely, if the profitability at the new location is more than at the old location, to what extent is the goodwill increased?  

In the case of point 6, the municipality or state should not have to compensate.

N. Benedict noted that sometimes there are partial takings.  The committee will need to segregate between full takings and partial takings.   An example of a partial taking would be the taking of a right of way without any of the property itself being taken or reconfiguration of streets making it more difficult for the public to access the business.  Senator Kissel added that a partial taking could also be the billboard or signage for a business.

R. Simmons asked Senator Kissel if, in addition to considering municipalities making compensation, can the committee consider the state compensating displaced businesses.  Senator Kissel responded, “Yes, anyone.”  To his recollection, the legislature did not contemplate exempting the state.

R. Allen was asked, when DOT does a taking, how does funding come about?  He replied that most DOT projects are federally funded.  Therefore, all payments are guided by federal law.  They try not to use eminent domain if they don’t have to.  When they relocate homes, usually the process goes smoothly since there are normally upgrades.  However, when they relocate businesses, it is different.  At times the equipment which is specific to the needs of a business are old but working fine.  If they are moved, often they must be updated but the compensation is only for the depreciated value of the old equipment.

R. Goldberg, who deals with urban development in Stamford, was asked where Stamford’s funding comes from.  She responded that Stamford’s projects are subject to federal regulations as well.  The benefits under federal programs are significantly better than under state programs.  She noted that the reestablishment expenses are presently capped at $10,000 under state law.
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D. Merriam stated that under Connecticut’s eminent domain law, government does not pay for goodwill.  He added that the majority of the states do not compensate for goodwill because it is difficult to value.  He agreed with Senator Kissel who stated that when the goodwill value is determined is a very important issue.

D. Merriam believes that we need to consider how to fairly compensate small business owners to help keep them in business.  The committee can look at the Uniform Eminent Domain Code which defines goodwill as a type of intangible.  He observed that sometimes you don’t know for a year or two how a business will suffer.  Consideration should be given to when does a business need compensation.  Should they receive some compensation in the beginning?  Should they receive additional compensation later if the business fails?  He noted that California does not give compensation unless the business has done all it should to become successful.  Steps to be considered are:  (1) definition, (2) process, and (3) identification of the business.

R. Simmons believes it is beneficial to compensate at the beginning, but wondered how you determine the compensation at that point.  R. Poliner suggested leaving the window open and the ability to look back.  R. Poliner noted the decision will ultimately be made by the legislature.  In most other states, the issue of compensation goes to a jury.  Connecticut law does not allow for that.

R. Goldberg asked about the limits set by Chapters 132 and 588l, referenced in P.A. 07-207, Sec. 3.  Senator Kissel admitted that the charge appears to be narrow, but encouraged the committee to “read it broadly.  Don’t hamstring yourselves.”  R. Poliner added that the committee will give the legislature a full understanding of the issue and that it will be up to the legislators to narrow it down, if that is their desire.

M. Cochran asked if “business” means anything other than residential.  What was the intent?  R. Poliner stated that farms and non-profits are included.  R. Allen agreed that businesses are anything other than residential.  R. Simmons, Business Advocate, also considers farms to be small businesses.  J. Leary called attention to §24.2 of the Federal Regulations which defines “business.”

R. Poliner asked the members how they view dividing responsibilities going forward.

K. Pia offered to compile all the elements of goodwill from a business appraiser’s perspective and look at where the profits come from.  R. Poliner asked him to pay special attention to situations in which profits are location driven. 

N. Benedict will look at what is compensable vs. what is non-compensable.

J. Leary will comment after looking at K. Pia’s piece and after R. Goldberg and R. Allen provide examples of actual relocation cases to him.  He wanted to become more familiar with the process.

R. Goldberg and R. Allen will provide what the typical relocation package is under the existing program to provide a baseline of understanding.
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D. Merriam will collect the various definitions of goodwill in common law, case law, statutes, etc.  Then the committee can come up with its own definition.  He will also discover how other states have made payments and at what stages with a goal of enabling businesses to stay in business.  Additionally, he will consider if there can be partially or wholly a relocation payment instead of a just compensation payment.

M. Cochran offered to organize the report and create a Power Point presentation with tables behind.  Senator Kissel responded that a Power Point presentation would be much more interesting than a bound booklet few members would be likely to read.  He stated a Power Point presentation to the Judiciary and the Planning and Development Committees would be good.  M. Cochran asked that members e-mail to her goals and key points to be included in the outline.

R. Simmons will work on financing issues, including federally assisted highway funds, Department of Economic and Community Development (DECD - state) funding, and municipality funding.  

R. Poliner pointed out that most businesses do not own their own real estate.  Lease agreements must be considered.  In the instance of condemnation, often the lease is terminated.

Senator Kissel favors promoting a settlement prior to the filing of court papers.

R. Allen stated that with DOT there are two different elements of doing business.  (1)  the value of the real estate, which is subject to eminent domain authority, and (2)  relocation, where there is no mechanism to get to court.  There is now a mechanism to get to the Property Rights Ombudsman.

The committee agreed to meeting the 4th Wednesday of the month for the next 3 months (September 26th, October 24th, and November 28th), at 3:00 p.m., in the Legislative Office Building, based on space availability.

The meeting was adjourned at 5:00 p.m.

Respectfully submitted,

Maryann P. Boord

Office of Ombudsman for Property Rights

