GOODWILL STUDY COMMITTEE

Wednesday, October 24, 2007

Legislative Office Building – Room 1C

3:00 - 5:20 p.m.

Robert S. Poliner, Ombudsman for Property Rights, called the meeting to order at 3:00 p.m.

Present:  Robert S. Poliner, Richard Allen, Norman Benedict, Sr., Maura M. Cochran, Lester G. Finkle II, Rachel Goldberg, Dwight H. Merriam, Kenneth J. Pia, Jr. and Rob Simmons.

Absent:  John J. Leary, Eugene A. Marconi, Edward E. Pratesi and Jeanne Webb.

Also Present:  Senator John Kissel, Eric Brown of the CT Business and Industry Association (CBIA), Nathaniel Folkemer, UCONN Law School student assisting Dwight Merriam, Andrew E. Markowski, Esq. of the National Federation of Independent Businesses (NFIB),  Ron Thomas of the CT Conference of Municipalities (CCM) and Carl and Arleen Yacobacci, members of the public.

Acceptance of Minutes of 9/26/07 Meeting

M. Boord cited edits on pages 2 and 5 of the minutes of the 9/26/07 meeting.  R. Simmons moved their acceptance.  M. Cochran seconded the motion.  The edited minutes were accepted unanimously.

Public Comments

Carl and Arleen Yacobacci are Derby business owners and are being impacted by a redevelopment project in that community.  Their statements are attached (hard copy only).  They requested that the Committee discuss the possibility of reimbursement of legal expenses for business owners.
R. Simmons asked if the Yacobaccis had any success dealing with elected officials, either locally or in the General Assembly.  A. Yacobacci replied, “No, they were told that the elected officials can only follow the law.”  R. Simmons then asked if they thought the city’s appraisal process was fair.  A. Yacobacci again replied, “No, because it doesn’t properly consider highest and best use of their property.”

R. Poliner asked if they had requested that they be allowed to make improvements to their own property and be allowed to remain there.  A. Yacobacci said both the Board of Aldermen and the developer said no.

R. Goldberg asked if they had spoken with legal counsel regarding last year’s amendments to the acquisition law.  A. Yacobacci replied no.  R. Goldberg encouraged them to do so saying they have rights under the acquisition process as well as under the relocation process.  A. Yacobacci said the legal costs are burdensome for small businesses.  C. Yacobacci stated that due to the stall in the project, they have put off hiring legal counsel.  They have also put off putting in a new show room, which they believe would have increased business, because local officials told them their property was about to be taken.  They were told this more than three years ago.  They have lost employees due to the uncertainty of whether they will remain in business or not.
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R. Simmons commented that there has been a loss of goodwill to Yacobacci’s business because of the delays.

R. Thomas of CCM highlighted the October 17, 2007 memo entitled “Compensation for Loss of ‘Good Will.’ ”  He remarked that there was landmark legislation passed this year by increasing compensation and requiring the legislative body of the municipality to approve eminent domain takings.  He believes the process of determining goodwill compensation should be uncomplicated and with as little litigation as possible.  He also believes that there should be a sustainable state funding stream.  
M. Cochran asked if this matter was discussed at a CCM board meeting.  R. Thomas responded that he updated the CCM board members at their September meeting.

A. Markowski of NFIB stated that his organization is active on the federal level and in all 50 states with 3500 businesses in Connecticut.  90% of their small businesses have identified eminent domain as a concern.  They do not want eminent domain used for private economic development.  They are opposed to a cap on relocation benefits and firmly want the issue of goodwill to be recognized and compensated for.  He is encouraged by what he has seen from this committee so far and offered assistance through their research department.

L. Finkle asked if the survey of their membership was of businesses that had experience with eminent domain.  A. Markowski responded no, that the survey was sent to all their businesses.

R. Goldberg asked if they have come up with a program to keep it out of court.  A. Markowski stated that they have not examined that specifically.  He added that although they are a national group, each state has its own specifics.
Format and Content of Report

R. Poliner commented that although John Leary was unable to attend today’s meeting, he e-mailed a suggestion that the committee choose a couple of “best” definitions of goodwill for the main body of the report and put the remaining definitions in an addendum.

R. Poliner also commented on points from an e-mail from Ed Pratesi:

· Goodwill can be measured as of the taking but if the business closes, there is a total loss of goodwill.
· Re:  relocation assistance – a greater reimbursement helps to mitigate the loss of goodwill, which is actually a loss of profit

· Agrees that enterprise goodwill is not personal goodwill

R. Poliner credited M. Cochran and E. Brown with the charts and information, respectively, derived from the US Census Bureau Connecticut Industry Charts (2005).  He noted that 99.7% of businesses in CT fall under the definition of small business under Part 24 of the Uniform Relocation Assistance and Real Property Acquisition for the Federal and Federally Assisted Programs regulations (Fed.Un.Reg.) (500 or less employees).
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R. Poliner noted that the packets of information distributed to members of the committee today include (1) draft report, (2) CT Industry Charts, (3) Federal Highway Administration (FHWA) National Business Relocation Study, including the Rhode Island Project, Questionnaire and Executive Summary and (4) Compensation for Loss of “Good Will” Memo from R. Thomas of CCM.  
R. Poliner made the following observations: 

· According to the USDOT FHWA National Business Relocation Study of 2002, a majority of the businesses in the sample group displaced by eminent domain went out of business.                                                    

· A business that closes has a 100% loss of goodwill.  A business even if quite small should have the opportunity to claim loss of goodwill particularly if the in lieu payment is capped at an artificially low amount.

· Reestablishment payment - the cap should be raised or eliminated.  Many items now considered reestablishment expenses should be reclassified to put them on the same level as moving expenses (present limit is $10,000 Fed.Un.Reg., no state category or amount).

· There should be no limit placed on searching for a suitable replacement property or the public agency should bear the burden as it is required in Wisconsin to find a comparable site for the business to relocate.  (Present limits are $1,000 state and $2,500 Fed.Un.Reg.)

· There should be rent and/or mortgage interest assistance for at least two years.  For rent, measured by the difference between the old location and the new location.  For mortgage interest, measured by the amount of interest the displaced business is required to pay on the amount of space it occupies in the new location for two years.  (A constant complaint recorded in the US FHWA report is that the rent increase is too much for the relocating business to bear.)  
· In lieu payment should be raised at least to $100,000.

R. Poliner reviewed the draft report.

Introduction – Stress to the legislature that the reason for the taking of a property does not affect whether a business sustains a loss of goodwill.
Definitions – R. Poliner suggests the use of Uniform Eminent Domain Code’s definition (which is the same definition in California’s and Wyoming’s statutes).  We can modify or come up with a new definition if the committee so desires.

Scenarios – a business moves or it doesn’t move.

N. Benedict observed that we have not addressed the issue of a partial taking.  He believes it could occur more often than a total taking.  

R. Poliner will add businesses not required to move but have lost business value by reason of a partial taking to the list of scenarios and noted that one cannot depend on what is in a lease to provide an adequate remedy.
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M. Cochran asked where does “quiet enjoyment” come into calculation?  D. Merriam answered, quiet enjoyment is a matter between landlord and tenant and the property owner is compensated.
R. Poliner asked, “If a business doesn’t move, does relocation apply?  L. Finkle responded, “Not unless a sign is moved.”  L. Finkle believes Scenarios i and ii cover what is necessary.  R. Poliner disagreed, cited the example of someone willing to move, but unable to find a suitable location.
R. Allen has difficulty with the term “make whole” stating that you can get close but cannot completely “make whole.”  He added if $20,000 is not enough, maybe $40,000 is not enough.

R. Poliner reminded the committee that Wisconsin requires a comparable business replacement site to be found before moving the business.  This is the rule now in CT with respect to residential occupants.

R. Allen stated that California and Wisconsin are different from Connecticut.  He feels we really need information on relocations in CT, looking at where the problems are in CT rather than in other states.

Types of Business – R. Poliner acknowledged that no two businesses are really the same.  Each business must be looked at independently.

L. Finkle thinks the committee needs to define what it meant by “make whole.”

When and Over What Period of Time Should Loss of Good Will Be Measured and Paid 
R. Poliner asked, “When does the owner of the business receive compensation?  Does the owner wait 2 years and look back or receive payment at the time the business relocates?”

K. Pia stated there are 3 components to what the ultimate “business loss” is comprised of:  (1) out-of-pocket expenses, i.e., relocation, moving, technology, professional, capital, etc., (2) potential temporary loss of economic earnings/profits and (3) potential permanent loss of business value.

R. Goldberg made 3 points: (1) part of the needs for a tenant is how much compensation will it receive and when.  If there is payment 3 to 5 years down the road, how will the agency plan/budget when it doesn’t know what will happen that far away?  (2) oversight is important, (3) businesses that decide to go out of business – (a) why did they decide to go out of business and (b) what goodwill would they have lost if they stayed in business?
R. Allen agrees with R. Goldberg – the relocation process is clear; the acquisition process is complicated.  He added that he never found a business CT DOT could not relocate.  There are businesses, however, that choose not to relocate.
R. Poliner reviewed changes to relocation laws in other states such as Maine and New Hampshire.  Reestablishment and in lieu fixed payments were raised from $10,000 to $100,000.

Methods of Calculating Good Will – R. Poliner asked K. Pia to review this section and propose edits.  K. Pia commented that you need to look at all the circumstances.  He agrees with R. Poliner’s earlier statement that every business is different.  He always separates real estate from the other business assets.  K. Pia believes that if the move causes an increase in rent, there should be some compensation.
R. Allen stated that the federal regulations for residential properties allow payment of rent differentials and payment of mortgage differentials.  He believes it should be the same for business.

Goodwill Study Committee, 10-24-07 Minutes – Page 5

D. Merriam observed that there are a lot of issues/problems that really do not apply to goodwill but are as important and bear on the overall issue of fairness.  R. Poliner asked D. Merriam to prepare a list for an addendum to the report, i.e., issues that came up during discussion that the committee would like the General Assembly to consider.

D. Merriam asked, “Why pay for goodwill?”  He then answered, “Because it is fair and to protect our businesses.”

N. Benedict asked, “When does the owner get compensated?  There are different needs at different times.”  Options include upfront, installments, down the road.

R. Poliner noted the following:

· Will the legislature add payment for loss of goodwill?
· If a person goes out of business, he/she should not have to wait to make his/her claim for loss of goodwill.
· There should be the ability to access more capital through the government process to pay for the move.
R. Simmons stated that the Yacobaccis may have lost goodwill prior to any move taking place.  This may be a scenario we are missing, i.e., the loss of goodwill before the taking and relocation.

D. Merriam mentioned “precondemnation blight,” (caused by the public agency’s identification of an area to be developed) which doesn’t fall under goodwill but should be considered.  He believes once a site is identified that a business owner needs help right away.

R. Allen advised - keep it simple if you are going to calculate goodwill.  It is a complicated issue.
R. Poliner requested that the committee members go through the report and suggest edits and additions.  At the November 28th meeting he hopes to adopt a resolution to accept the final report.

R. Simmons suggested an Executive Summary at the beginning of the report.

R. Poliner will ask M. Cochran to begin preparing the summary report/Power Point presentation.

The meeting was adjourned at 5:20 p.m.

Respectfully submitted,
Maryann P. Boord
Office of Ombudsman for Property Rights

