Habeas Corpus Restructuring Focus Group
Meeting Minutes

August 28, 2008 

1:00 p.m.

Attendees:
Attorney Michelle S. Cruz, State Victim Advocate; Merit Lajoie, OVA; Attorney Hakima Bey-Coon, OVA; Attorney Michael O’Hare, Office of the Chief State’s Attorney; Attorney Gerard Eisenman, Office of the Chief State’s Attorney; Attorney Judith Rossi, Office of the Chief States Attorney; Attorney Adele Patterson, Office of the Chief Public Defender; Attorney Judith Borman, Office of the Chief Public Defender; Attorney Deborah Del Prete Sullivan, Office of the Chief Public Defender; Nancy Kushins, CONNSACS; Danielle Rea, Survivors of Homicide; Sam Rieger, Melanie Ilene Rieger Foundation

Handouts:
Agenda; Habeas Corpus Restructuring Focus Group Action Plan; General Assembly – February Session 2008 Raised Bill No. 320 (An Act Concerning Time Limitations on the Filing of Appeals and Habeas Corpus Application in Capital Felony Cases)and the Connecticut Law Revision Commission, February 13, 2001 Committee Report on Habeas Corpus.
The meeting was called to order by Michelle S. Cruz.

I. Welcoming remarks and purpose of the focus group
Michelle Cruz stated that the purpose of the focus group is to discuss the issue of habeas reconstruction.  This issue has been addressed by various agencies, commissions and committees in the past.  The Office of the Victim Advocate (OVA) often hears from crime victims and others in the criminal justice system, that there are a myriad of issues with the habeas system including:  lack of timelines, the procedure, and the venues for habeas petitions.

II. Introduction of attendees:
Attendees of the focus group were introduced.

III. Discussion of recent and past initiatives to reconstruct the habeas corpus system:

Michelle stated that other agencies have been trying to address the issue of habeas restructuring for example: The Law Revisim Commission has made prior recommendations for changes in the habeas corpus system and the Criminal Practice Commission has an ongoing review of the habeas corpus system.  One of the key concerns for crime victims is time limitations for petitions where the petitioner challenges the conviction based upon ineffective assistance of counsel.  Crime victims have expressed that they don’t feel a sense of closure since there are no guidelines or timelines as to the filings of habeas petitions.

IV. Attendees’ comments and concerns about the habeas corpus system:

The attendees discussed the Pros and Cons, their concerns and obstacles in making time limitations for petitions claiming ineffective assistance of counsel.

· Victims are re-victimized by the current habeas corpus process because there is no end in sight.  
· Victims should have a finite time for conclusion unless there’s new evidence; there should be limitations as to the time frame and number of habeas petitions.
· It is necessary to look at the general public policy of making sure that we don’t have wrongful convictions and making sure that the policies and procedures are fair.  Some attendees are opposed however to time limitations, because issues may arise and someone innocent may be prevented from bringing a new claim.

· With regard to habeas corpus petitions based on new evidence, we already have court rules where the state can file a motion and the judge can take action to dismiss a case where there is no evidence being put forth in a claim that is the same as one that has already been litigated.  We already have this rule.  Whether or not the rule is being used may be a policy matter.  Any effort to limit the right to counsel would hit constitutional snags in the State of Connecticut.  

· It was added that for capital cases there is a built in time restriction.  
· The federal statute is designed to follow, and is limited, on the assumption that a person has a good, fair, full factual hearing in the state court.  The policy behind the federal limitation encourages states to have a factual evidentiary hearing and to have all the issues litigated in state court.

· It was commented that offenders would benefit from time limitations because it would force them to bring their ineffective assistance claims sooner as opposed to waiting in jail or prisons for several years.

· The Public Defender’s Office does not get involved until the actual petition is filed versus private lawyers who are involved in pre-filing.

The focus group had a lengthy discussion about the number of habeas claims pending.  The group recognized that it should obtain more accurate data from the Judicial Branch.  It was suggested that there are a lot of habeas cases pending in the courts, so we should look at the number of habeas petitions being filed rather than the percentage of the prison population because a  lot of people going to prison will not file a habeas petition because they would be out of prison before the habeas case is heard.

Currently, at least 30 states have time limitations on the filing of a habeas petitions.  Most of the time limitations are between the 1-2 year range.  One state has a 10 year limitation.  This is not a novel issue and there does not appear to be any constitutional problems in the country with establishing time limitations.

· It was commented that there are ways to ensure that an individual’s right to counsel are not undermined by a time limitation.  It was suggested that at time of sentencing the court could advise the defendant that they have a certain amount of time to file a habeas petition just like notice of appeals rights, which the court explains to the defendant at sentencing.  There are also jail house lawyers and legal services for prisoners.

· Federal habeas plays a different role than a state habeas petition.

· The most significant limitations in the federal court are the one year statute of limitations, the exhaustion requirement and non-successive petitions.

· It was suggested that the time limitation in Connecticut be 2-3 years after the final decision of the appeals in state court.  We should also have an exception for those exceptional cases where the petitioner is beyond the statute of limitations.  The petitioner should make a preliminary showing that his claim in not frivolous and that there is a reason why he did not bring the claim within the statute of limitations.

· These suggestions should apply to any type of post-conviction relief and we should not make a distinction for ineffective assistance of counsel or other claims.

The group discussed whether video conferencing would be appropriate in habeas cases.  The Practice Book rule provides that the petitioner has a right to be present when there is a dispositive motion.  There are not a lot of pre-trial matters in habeas cases.  The focus group also had a discussion concerning where the victims should sit in court rooms during proceedings where the defendant was also in attendance.

V. Focus Group Action Plan:
· Obtain data from the judicial branch concerning the number of habeas petitions pending.

· Obtain data from the Department of Corrections concerning offenders serving more than two years.

· Obtain the summary of the states with time limitations.

· Gather information from the Department of Corrections concerning Legal Services to prisoners.

VI. Next Meeting:
The next meeting is scheduled for September 25, 2008 from 1:00 pm – 3:00 pm in room 1C of the Legislative Office Building.

The meeting was adjourned.
