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SENATOR HARRIS: --convene the public hearing of the

SEN.

COMM.

Human Services Committee for March 15, 2007. The
first hour we will take testimony from elected
and appointed officials, and then we will go into
the public section. Good timing, Mr. President.
First on our list is Senate President Don
Williams. Good afternoon.

B R

HARRIS: Any further questions? Commissioner,
thank you for coming. Commissioner, we actually
have to go to the public right now under our
rules, and then we’ll call you up, unless you’re
going to stay right there and do 1t from there?
Go for 1t. Just go. 1I1°m loose today. 1It’s a
different perspective for us.

MICHAEL STARKOWSKI: Yeah, it is. It is.
That’s fine. 1 can hide my papers. These papers
are still FOl-able, so don’t worry about i1t.

Senator Harris, Representative Villano, and
Members of the Human Services Committee, my name
is Michael Starkowski. 1°m the Commissioner of
the Department of Social Services.

I’m here to testify today on behalf of Governor
Rell in support of Senate Bill 1127, the enabling





legislation for the Charter Oak Health Plan, the
Governor’s initiative to bring much needed access
to health coverage to Connecticut’s uninsured
adults.

First, Governor Rell asked me extend her
appreciation for your consideration of this bill,
and i1ts vital importance to the future of
thousands of our state residents.

As the Governor said last week, this iIs a
critical need, there is a critical need, and pent
up demand by Connecticut residents for affordable
healthcare coverage.

My administration continually hears from
Connecticut citizens who are awaiting anxiously
for the Charter Oak insurance product because it
i1s something they will be able to afford

By supporting Senate Bill 1127, this Committee
has the opportunity to give initial legislative
support to a practical, workable plan to give
access to affordable healthcare to Connecticut’s
uninsured adults.

Like Massachusetts, Connecticut intends to issue
an invitation to health i1nsurers and negotiate
good benefit packages and affordable rates.

Massachusetts recently achieved a breakthrough in
the cost range for individual coverage. As
Governor Rell has said, if it can be done iIn the
Bay State, it can be done in the Constitution
State.

Governor Rell’s plan is based on a public-private
partnership model that strikes a balance between
individual responsibility and government
assistance for the lowest income participants.

In other words, the Charter Oak Plan i1s not
universal healthcare In the sense that taxpayers
and employers are funding another billion dollars
In services.





The Governor’s vision for Charter Oak blends
responsible cost for the participant with a
safety net subsidy for the lowest income
uninsured adults, those who either do not qualify
for the HUSKY plan because they are slightly over
income, or because they do not have children, or
both.

I know you’re interested in how the Charter Oak
Plan works, so 1 will offer some highlights from
a power point presentation as attached to my
testimony.

The Governor has put forth a bold initiative that
will actually work for the large group of
uninsured adults i1n Connecticut, too old for
HUSKY, too young for Medicare, and i1t deserves
your full consideration and support.

I will answer any questions and welcome comments
on the bills.

*xkx

SEN. HARRIS: Yeah, if you can just continue, that
would be helpful.

COMM. MICHAEL STARKOWSKI: Sure. You know, 1 was glad
to see that, Commissioner Vogel talked before 1
did, and Secretary Genuario. | think they
brought up some of the highlights of what the
problem is.

There’s about 222,000 uninsured individuals
around the state right now, a significant number
of children that are uninsured, 25,000 to 50,000,
as i1dentified by Commissioner Vogel.

**xk*x

We feel that that the HUSKY program now, because
of the lack of any real financial eligibility
that would allow a child to be ineligible for the
program, so iIt’s regardless of income, that we do
have a reputable program out there now for all
the children in the state. What we’re trying to
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do with Charter Oak is to try to fill that gap
for adults in the state.

**x*xx

The Charter Oak Plan is a private model.

*xkx

All the payments will go directly from the
members, all the premium payments will go
directly from the members to the plans. The
state won’t be involved in the collection of
those premiums.

*KxkXx

*xkx

SEN. HARRIS: Any further questions?
Commissioner, just two very quick questions, and
one of them, we might be able to, i1f it takes
some detail, we can probably follow up with it.

But on the co-pay issue, there are co-pays that
will be required under the Charter Oak plan, and
iT I recall correctly, last year trying to deal
with an issue of people needing multiple
imagining tests, x-rays, for example, a lot of
them were cancer patients requiring multiple x-
rays, that we had a limit placed by law to $75
per co-pay, and I believe it was somewhere short
of $500, maybe $375 for a total co-pay for that
type of procedure within a year. Would this bill
obviate that particular law or any other ones out
there like 1t?

MICHAEL STARKOWSKI: No, Senator Harris. 1
mean, we did not include specific details, but as
you know, the industry will tell you, the
insurance industry will tell you that there’s 46
or 47 individual mandates out there right now.

We are not proposing policies out there that
would eliminate or circumvent any of the mandates
that are out there now.

HARRIS: Okay, thank you.











An Act Establishing the Charter Oak Health Plan:

Be it enacted by the Senate and House of Representatives in General Assembly
convened:

Section 1. (NEW) (Effective upon passage). As used in sections to
inclusive.

(1) “Charter Oak Health Plan” means a plan administered by the Commissioners of
Insurance and Social Services, which plan meets the requirements of Section 2 and
which is offered by a licensed health care center or managed care organization on
policy forms approved by the Commissioner of Insurance pursuant to Section 38a-
481 or Section 38a-513.

(2) “Co-pay” means a flat dollar amount payable by the enrollee as the enrollee’s share
of the payment for the medical goods, services, or treatment.

(3) “Coinsurance” means a fixed percentage of the provider charge payable by the
enrollee as the enrollee’s share of the payment for the medical goods, services, or
treatment.

(4) “Deductible’” means the amount an enrollee must pay on an annual basis for medical
goods, services, or treatment covered under the Charter Oak Health Plan before any
Charter Oak Health Plan payments will begin.

(5) “Enrollee” means an individual who is eligible to receive benefits through the
Charter Qak Health Plan and who signs up for the Charter Oak Health Plan and pays
the premium due.

(6) “Health Care Center” means a person or line of business as provided in Section 38a-
175.

. (7) “Managed Care Organization” means an entity as provided in Section 38a-478.

(8) “Provider Charge” means the contracted rate a provider may charge for services
provided to Charter Oak Health Plan enrollees, pursuant to the contract in force
between the provider and the health care center or managed care organization
offering the Charter Oak Health Plan or the reasonable and customary charge, if the
provider is not a contracted provider.

Section 2. (NEW) (Effective upon passage) (a) The Charter Oak Health Plan shall
be made available to residents of this state between nineteen through sixty four years of
age who have been without health insurance as defined in Section 38a-469 (1), (2), (4),
(11), and (12) for at least six months, except where the enrollee loses health insurance
coverage due to a loss of employment or due to the enrollee’s employer’s termination of
the employer’s health insurance program.
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(b) The Charter Oak Health Plan shall offer the following benefits to enrollees subject to
limitations established in subsections (c), (d), (e), (f), and (g): (1) prescription drugs
approved by the federal Food and Drug Administration which are prescribed by a
licensed physician; (2) office visits and surgical services provided by a licensed physician
(3) maternity services, including prenatal care and inpatient and postnatal care as
described in section 38a-503¢; (4) hospital inpatient services; (5) services at an outpatient
surgical facility as defined in section 19a-493b; (6) urgent care services (7) laboratory
and 1maging services; and (8) hospital emergency room services (9) behavioral health
services with a limit on the number of visits annually, as set forth in regulations issued by
the Commissioners of the Departments of Insurance and Social Services; and (10) limited
rehabilitation services, as set forth in regulations issued by the Commissioners of
[nsurance and Social Services.

(c) Co-pays for prescription drugs prescribed by licensed physicians under the Charter
Oak Health Plan shall not exceed fifty-five dollars for a thirty-day supply of the
prescription. Co-pays for services provided by licensed physicians pursuant to the
Charter Oak Health Plan shall not exceed fifty dollars per visit. Co-pays for maternity
services as provided through licensed physicians in Charter Oak Health Plan shall not
exceed twenty-five dollars. Co-pays for hospital emergency room services provided
through the Charter Oak Health Plan shall not exceed one hundred and fifty dollars,
which co-pay shall not apply if the visit is determined to be reasonable or if enrollee is
admitted to the hospital. Coinsurance payable by the enrollee for hospital inpatient
services, outpatient surgery, urgent care services, laboratory services and imaging
services shall not exceed twenty percent of the provider charge if purchased through the
Charter Oak Health Plan.

(d) The maximum lifetime benefit per person enrolled in the Charter Oak Health Plan is
one million dollars.

(e) An enrollee’s annual deductible shall not exceed one thousand dollars. An enrollee’s
annual coinsurance, after the deductible is applied, shall not exceed one thousand dollars.
The Charter Oak Health Plan shall not include any limitations or exclusions for the pre-
existing conditions of an enrollee.

(f) All enrollees under the Charter Oak Health Plan shall select or be assigned a primary
care physician, consistent with the reasonable requirements of the licensed health care
center or managed care organization, as approved by the Commissioners of Insurance and
Social Services. Enrollees will need to obtain a referral from the primary care physician
assigned and also a prior authorization from the health care center or managed care
organization, in order for a visit to a specialist to qualify for payment under the Charter
Oak Health Plan. In addition enrollees will need to obtain prior authorization for non-
emergency hospital care.

(g) The Charter Oak Health Plan shall not cover dental, or hospice services. The Charter
Oak Health Plan shall not cover vision services, except for one vision exam per calendar
year. The Charter Oak Health Plan shall not cover skilled nursing facility services.





Section 3. (NEW) (Effective upon passage). The Commissioners of Insurance and

Social Services shall promulgate regulations in accordance with chapter 54 to implement
the provisions of section 2.

Section 4. Subsection (b) of section 38a-476a of the general statutes is hereby
repealed and the following is substituted in lieu thereof (Effective upon passage):
(b) Each insurance company, fraternal benefit society, hospital service corporation,
medical service corporation and health care center shall comply with sections 2702, 2704,
2705 and 2712 of the Public Health Service Act, as set forth in the Health Insurance
Portability and Accountability Act of 1996 (P.L. 104-191 and 104-204) (HIPAA), as
amended from time to time, concemning discrimination based on health status, newborns'
and mothers' health, parity of mental health benefits and guaranteed renewability of
coverage for employers in the group market, with respect to health insurance coverage
offered in the small and large group markets as defined in said Public Health Service Act.
The requirement concerning panty of mental health benefits shall not be applicable with
respect to any limits on visits to behavior health providers under the Charter Oak Health
Plan as provided in section

Section 5. Subsection (b) of Section 38a-488a of the general statutes is hereby
repealed and the following is substituted in lieu thereof (Effective upon passage):
Except as otherwise provided in section  pertaining to the Charter Oak Health Plan,
(b) No such policy shall establish any terms, conditions or benefits that place a greater
financial burden on an insured for access to diagnosis or treatment of mental or nervous
conditions than for diagnosis or treatment of medical, surgical or other physical health
conditions.

Section 6. Section 38a-491 of the general statutes is hereby repealed and the
following is substituted in lieu thereof (Effective upon passage):
Except as otherwise provided in section pertaining to the Charter Oak Health Plan,
Whenever the term "physician” or "doctor” is used in any individual health insurance
policy delivered, issued for delivery or renewed in this state on or after October 1, 1975,
it shall be deemed to include persons licensed, under the provisions of chapter 379, to
engage in the practice of dentistry or dental medicine, when benefits under such policy or
contract for care, treatment or services rendered or procedures performed by such person
would be payable if rendered or performed by a person licensed under chapter 370.

Section 7. Section 38a-491a of the general statutes is hereby repealed and the
following is substituted in lieu thereof (Effective upon passage):
Except as otherwise provided in section pertaining to the Charter Oak Health Plan,
(a) Each individual health insurance policy providing coverage of the type specified in
subdivisions (1), (2), (4), (11) and (12) of section 38a-469 delivered, issued for delivery,
renewed or continued in this state on or after January 1, 2000, shall provide coverage for
general anesthesia, nursing and related hospital services provided in conjunction with in-
patient, outpatient or one-day dental services if the following conditions are met:
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(1) The anesthesia, nursing and related hospital services are deemed medically necessary
by the treating dentist or oral surgeon and the patient's primary care physician in
accordance with the health insurance policy's requirements for prior authorization of
services; and

(2) The patient is either (A) determined by a licensed dentist, in conjunction with a
licensed physician who specializes in primary care, to have a dental condition of
significant dental complexity that it requires certain dental procedures to be performed in
a hospital, or (B) a person who has a developmental disability, as determined by a
licensed physician who specializes in primary care, that places the person at serious risk.

(b) The expense of such anesthesia, nursing and related hospital services shall be deemed
a medical expense under such health insurance policy and shall not be subject to any
limits on dental benefits under such policy.

Section 8. Subsection (a) of Section 38a-493 of the general statutes is hereby
repealed and the following is substituted in lieu thereof (Effective upon passage):
Except as otherwise provided in section  pertaining to the Charter Oak Health Plan and
home health care benefits for the terminally i1ll,
(a) Every individual health insurance policy providing coverage of the type specified in
subdivisions (1), (2), (4), (6), (10), (11) and (12) of section 38a-469 delivered, issued for
delivery or renewed in this state on or after October 1, 1975, shall provide coverage
providing reimbursement for home health care to residents in this state.

Section 9, Subsection (b) of Section 38a-514 of the general statutes is hereby
repealed and the following is substituted in lieu thereof (Effective upon passage):
Except as otherwise provided in section  pertaining to the Charter Oak Health Plan,
(b) No such group policy shall establish any terms, conditions or benefits that place a
greater financial burden on an insured for access to diagnosis or treatment of mental or
nervous conditions than for diagnosis or treatment of medical, surgical or other physical
health conditions.

Section 10. Section 38a-517 of the general statutes is hereby repealed and the
following is substituted in lieu thereof (Effective upon passage):
Except as otherwise provided in section pertaining to the Charter Oak Health Plan,
Whenever the term "physician” or "doctor” is used in any group health insurance policy
delivered, issued for delivery or renewed in this state on or after October 1, 1975, it shall
- be deemed to include persons licensed, under the provisions of chapter 379, to engage in
the practice of dentistry or dental medicine, when benefits under such policy for care,
treatment or services rendered or procedures performed by such person would be payable
if rendered or performed by a person licensed under chapter 370.

Section 11. Section 38a-517a of the general statutes is hereby repealed and the
following is substituted in lieu thereof (Effective upon passage):
Except as otherwise provided in section pertaining to the Charter Oak Health Plan,
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Testimony of Kevin P. Lembo, Healthcare Advocate before the
Human Services, Appropriations, and Insurance Committees
On the Charter Oak Health Plan, December 5, 2007

Good afternoon Senator Harris, Representative Villano, Senator Harp,
Representative Merrill, Senator Crisco, Representative O’Connor and members of the
human services, appropriations and insurance committees. As someone whose office
sees on a daily basis the struggles of families and individuals who have no health
insurance, health insurance, or are underinsured, [ welcome the opportunity to speak
about the Charter Oak Plan. Like the Governor, [ support the idea of providing access to
health insurance for our uninsured residents. However, I believe that the Charter Oak
plan needs some major adjustments in order to achieve the goals of providing
comprehensive healthcare insurance to those who enroll in the plan, making services
under the plan meaningfully accessible and making the plan viable on a sustainable basis.
I remain concerned that the plan as described creates a two-tiered system, one level for
state employees and fully insured individuals and a lower level for uninsured individuals.

The Charter Oak plan as designed is not comprehensive in scope. A less-than
comprehensive plan means that some of Connecticut’s citizens will not be protected by
the existing state policies requiring coverage of items such as minimum hospital stays for
delivery, mental health parity and diabetes testing and equipment. A limited benefit plan
design including very low coverage limits on items like prescription drugs, or a
“mandate-lite” plan design as has been described recently, sends the message that
Connecticut is not concerned with providing comprehensive health care coverage to our
uninsured population.

The state should not be in the business of marketing and setting the precedent for
the proliferation of limited benefit plans or trying to avoid the legal obligations that it
imposed on other regulated plans. When it comes to health insurance - something is NOT
better than nothing. In my office, I have seen far too many examples of the drastic
consequences of underinsurance, and limited benefit plans have no place in the insurance
market.

The Charter Oak legislation contains no language exempting this insurance
product from the consumer protections in the state Insurance Statutes. Nor is there any
public policy rationale for doing so. There is nothing by way of legislative intent to
suggest that the Charter Oak Plan was intended to be outside the scope of the Insurance
Department’s jurisdiction. In fact in March 2007, Commissioner Starkowski testified that
the intention was to comply with insurance “mandates”. Since the final legislation was
passed as part of a large implementer bill, there was no substantive debate on the final
language of the Charter Oak Plan.
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The Insurance Department reached a conclusion early this year that the Charter
Oak plan was subject to the consumer protections of the insurance statutes and would
require specific exemptions from those protections, including mental health parity. The
department even drafted language for those exemptions. While the department later
changed its position, it did so based on a less-than legally sound basis, stating that
Charter Oak is a “social program” because it involves some state subsidies for low-
income persons.

This flawed reasoning led me to request of the Insurance Commissioner that he
reconsider his position. Charter Oak is supposed to be open to consumers of all incomes,
many of whom will receive no subsidy toward their insurance premiums. Frankly, if
state subsidies were a test of whether a program is a social program for purposes of
insurance regulation, then the provision of state employee insurance, at a large cost to the
state, would turn that type of insurance into a social program for state employees as well.

I remain unconvinced that the consumer protections in our statutes place an
unwieldy burden on insurers. The idea that these consumer protections are costly has
taken on a life of its own through repeated assertions of this mantra by the insurance
industry, assertions that are supported only by industry studies.

I have communicated strongly to the Insurance Commissioner that even if it were
uncertain whether the consumer protections apply, the remaining insurance statutes must
apply to the Charter Oak plan. There is absolutely no policy or legal justification for the
Charter Oak plan to be exempt from such statutes as the Connecticut Unfair Insurance
Practices Act, or those statutes governing managed care organizations or those providing
for market conduct examinations, among others. | am disturbed by the Insurance
Department’s reluctance to regulate a product so clearly defined as a fully-insured
product. I am committed to ensuring that consumers of the Charter Oak product receive
the same protections provided to me, you and the Governor under the state’s insurance
laws.

Our goal should be for all state residents to benefit from the protections of our
insurance laws. I made many recommendations to the Governor to achieve that goal and
to improve the Charter Oak plan, including: a minimum medical loss ratio to ensure that
premium dollars are going to service costs rather than to increase margins for the
insurance companies; the setting of reimbursement rates to a level that would ensure
access; and, accountability under HIPAA.

My hope is that we can improve the Charter Oak plan so that it complies with the
letter and spirit of the insurance protections that many of us here today already enjoy.
We must slow down the procurement process to ensure that the product is
comprehensive, affordable and marketable to all uninsured residents. Alternatively, this
legislature may need time, in light of the new information before you, to amend the
provision of P.A. 07-2 to guarantee consumer protections. I have said this before, but it
bears repeating: It is too easy to get this wrong in the rush to do something. We need to
get this right.





Thank you for your attention and welcome any questions you may have.
Attachments

A) Letter to Governor Rell, October 22, 2007

B) Letter to Insurance Commissioner Thomas Sullivan, October 15, 2007

C) Response of Insurance Commissioner Sullivan, November 5, 2007

C) Letter to Insurance Commissioner Sullivan, November 16, 2007

D) Response of Insurance Commissioner Sullivan, November 30, 2007

D) Excerpt of Human Services Hearing Committee Transcript from March 15,

2007, Exchange between Senator Harris and Commissioner Starkowski re

Charter Oak Plan

E) Draft - Revisions to Insurance Statutes Related to Charter Oak, January 2007
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October 22, 2007

Honorable M. Jodi Rell, Governor
Office of the Governor

State Capitol

210 Capitol Avenue

Hartford, Connecticut 06106

RE: Charter Oak Health Plan
Dear Governor Rell:

Lack of quality, affordable health insurance coverage can have serious health and
economic consequences for both the uninsured residents of our state and our state’s
overall wellbeing. As Connecticut’s Healthcare Advocate, I see on a daily basis the
results when families and individuals do not have health insurance or are underinsured.
My staff and I also witness the problem of lack of access to care for those who already
have insurance. It is in this spirit that I write with suggestions for the Charter Oak Health
Insurance Plan that may make it more likely for you to achieve your goals of providing
comprehensive healthcare insurance to those who enroll in the plan; making services
under the plan meaningful and accessible; ensuring transparency in the expenditure of
public monies to achieve these goals; and, making the plan sustainable into the future.

Although I had hoped to have answers or responses to my concerns addressed by
Department for Social Services Commissioner Michael Starkowski at September’s
Medicaid Managed Care Council meeting, and again at the meeting on October 12, 2007,
he did not appear at those meetings to provide an update and to answer questions
concerning the plan. Given that the Commissioner has stated that the Charter Oak Plan
procurement is to be linked to a new HUSKY procurement for a start date of July 1,
2008, I believe that time is of the essence in addressing the suggestions that I’ve laid out
below.

The Charter Oak plan should be comprehensive in scope. Anything less means
that some of Connecticut’s citizens will not be protected by previous public policy
decisions of the legislative and executive branches requiring coverage for items such as
minimum hospital stays for delivery, mental health parity, diabetes testing and
equipment. A limited benefit plan design, or an alternative “mandate-lite” design for
Charter Oak, as has been described at various times by representatives of DSS, sends a
message that Connecticut is not concerned with providing comprehensive health care
coverage to our uninsured population, and sets a precedent that we should avoid — that is,
the provision of the least common denominator type of insurance in the name of
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providing health insurance. Through the work of my office, I have seen the unfair and
drastic consequences of being underinsured. Therefore, I am committed to ensuring that
Connecticut does not become a state in which limited benefit plans proliferate. We need
to set a good example at the state level by offering a comprehensive insurance product
that is subject to state insurance protection and regulation.

I understand that you intend to offer a product for a very low premium, but
comprehensive insurance that allows for access to care will likely cost more than $250 a
month. I would suggest exploration of the cost of a comprehensive package with higher
state subsidies rather than allowing a product into the marketplace that dilutes the
consumer protections in the insurance statutes. It may, as a public policy decision, be
better to limit enrollment within available subsidy rather than limit coverage and
protections.

Beyond my concern about insurance consumer protections, I am concerned that
the plan as described creates a two-tiered system, one level for state employees and fully
insured individuals and a lower level for uninsured individuals. I believe our goal should
be grounded in the belief that all state residents are equally entitled to the protections of
our state insurance laws. For this reason, I suggest that you consider a plan design that is
benchmarked to an updated version of the HUSKY B package. Since HUSKY B was
designed' based on the state employee package, this would ensure that Charter Oak
enrollees have the same benefits and protections of state employees and members of the
legislative and executive branches.

As an insurance product, the Charter Oak plan should be subject to other
regulation and consumer protections. For instance, as we have seen in the HUSKY
program and generally in insurance, for—profit companies are responsible to their
shareholders and are motivated to increase their administrative margins wherever
possible. Without the application of consumer protections such as the Connecticut Unfair
Insurance Practices Act (CUIPA) and reporting requirements for managed care plans, the
insurance companies contracting to provide services under Charter Oak will essentially
be operating outside the state’s insurance laws. To decrease any motivation to deny care,
we suggest that you impose a required medical loss ratio of at least 87.5 percent on any
plan contracting to do Charter Oak business with punitive measures if that loss ratio is
not achieved. It is a reasonable expectation that insurers use the majority of premiums
for direct services, and not for excess administrative costs.

There are other issues that I suggest be addressed quickly and publicly.

e There will be serious access to care issues if reimbursement rates under the
Charter Oak plan are not at levels comparable to commercial plan
reimbursements. I have seen the negative impact of low reimbursement on
network capacity. This is my major concern with doing a joint procurement of

" HUSKY B proposed regulations have recently been issued. Those regulations describe the HUKSY B
benefits in terms of previous state employee plans. We hope that you, as we do, will support the
realignment of the HUSKY B package with the state employee package this legislative year.





Charter Oak with HUSKY A for next fiscal year — we should not repeat in Charter
Oak, the decisions that have led to access to care issues under HUSKY.

o The utilization review protections under state insurance law, including grievance
and external appeal rights, should be included in Charter Oak. Appeal rights
protect against arbitrary and capricious denials of care.

e Privacy protections under current Connecticut insurance law and under HIPAA
need to be addressed as “managed care entities” will be involved in this insurance
product.

e Strict accountability must be built into contracts for the Charter Oak plans. If this
plan is to be jointly procured with HUSKY, and the same managed care
organizations that participate in HUSKY participate in Charter Oak,
accountability is even more important, as three out of four of those organizations
have already resisted accountability under the Freedom of Information Act for
their HUSKY operations. Strict public measures should be put into place that
allow for meaningful monitoring of the success of the Charter Oak plan.

e Provider protections should be in place to ensure a viable network. In addition to
commercially based reimbursement rates, provider rights and prompt pay
requirements under CUIPA should be in place.

Other concerns that have not been addressed, but for which a response should be
communicated broadly to the public include: whether Charter Oak will be considered
creditable coverage for purposes of enrollment in a future new plan; i.e. whether pre-
existing conditions will affect enrollment in a plan subsequent to Charter Oak; whether
there will be a pre-existing condition waiting period for coverage other than the initial six
month crowd-out waiting period.

Lastly, I believe that DSS needs to be more open and up-front about the Charter
Oak plan. Advocates, including me, have been concerned with the behind-closed-doors
planning of the product, the lack of openness about whether consumer protections will
apply and the lack of public input into the plan. Given the current environment in which
covering the insured is a major priority for consumers, providers and businesses, public
input should have been sought already and should continue throughout the process. Since
Charter Oak is an insurance product, I hope that you will consider my suggestions above
to make the plan consistent with the consumer protections and requirements of our
insurance laws. I am, as always, available to speak further about these issues.

Sincerely,

Kevin P. Lembo
Healthcare Advocate
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October 15, 2007

Thomas R. Sullivan
Commissioner

Connecticut Insurance Department
P.O. Box 816

Hartford, CT 06142

Dear Co 1ssiéner Sullivan:

It is my understanding that the Connecticut Insurance Department (CID) has made a
determination as to the regulatory framework for the Charter Oak Health Plan (P.A. 07-2,
Sec. 23), and the role of the CID.

The Department of Social Services announced at the last Medicaid Managed Care
Council meeting on October 12" that a “Request-For-Information” (RFI) would be
released to the plans this week, and that the RFI anticipates joint contracting for the
HUSKY A, HUSKY B and Charter Oak plans. Further, the Department of Social
Services stated that a benefit design for Charter Oak would be contained in the RFI.

Will you please, at your earliest convenience given the tight timeline of the RFI, provide
me with your determination as to what elements of the new Charter Oak Health Plan will
be regulated by the CID; what, if any, elements will be regulated by another regulatory
authority; and, your rationale and statutory defense for these determinations. I am also
interested to know what, if any, in put the CID has had into the benefit design for Charter
Oak.

Again, the favor of a prompt reply is greatly appreciated. I am available to discuss this
matter at your convenience.

Sincerely,

1O

Kevin P. Lembo
State Healthcare Advocate
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November 16, 2007

Thomas R. Sullivan

Insurance Commissioner
Connecticut Insurance Department
P.O. Box 816

Hartford, CT 06142-0816

RE: Charter Oak Health Plan
Dear Commissioner Sullivan:

I have reviewed your letter of November 5, 2007 containing your legal staff’s
opinion concerning the Connecticut Insurance Department’s (CID’s) jurisdiction over the
Charter Oak Health Plan and the managed care entities that will be involved in the Plan.
My staff and I have also reviewed Public Act 07-2 and conclude that the Department has
much broader jurisdiction and responsibility than it has opined, and we seek your
commitment in ensuring that the Department exercises such broad jurisdiction to protect
consumers of the state and to avoid erosion of the Department’s jurisdiction over
insurance products.

First, we disagree on a basic premise. The Charter Oak Health plan is not a social
program. It will be open to consumers of all incomes, many of whom will not receive
any sort of subsidy from the state. In fact, consumers over 300% of the federal poverty
level (FPL) will receive no subsidy toward their insurance premiums. If state subsidies
were a test of whether a program is a social program for purposes of insurance regulation,
then the provision of state employee insurance, at a large cost to the state, would turn that
type of insurance into a social program for state employees as well.

Further, there is no real comparison between the Charter Oak plan and the
federally subsidized programs HUSKY A and HUSKY B, mentioned by your reference
to C.G.S. § 17b-266. The HUSKY programs, while insurance, as specifically described
in C.G.S § 17b-266(a), are subject to substantial and detailed statutory oversight and
regulation by the federal government: “The commissioner may enter contracts for the
provision of comprehensive health care on a prepayment or per capita basis in
accordance with federal law and regulations, with the following ....” C.G.S. § 17b-
266(a). The benefit package for HUSKY A is essentially outlined in federal statute as are
the options for coverage in HUSKY B. HUSKY B itself, however, is based on the state
employee plan, and therefore, there is a right to an external appeal under C.G.S. § 38a-
478n as recognized in the Memorandum of Understanding between DSS and CID and in
the HUSKY B regulations recently issued by DSS. It is the federal law and regulations
provision of C.G.S. § 17b-266(a) that essentially allows for an interpretation that
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HUSKY is not subject to state insurance regulation. In other words, there is some logic
in the Department’s deferring some regulatory oversight in the HUSKY programs
because of the comprehensive federal scheme governing the programs.

Charter Oak is a creature of state law. There is no federal law that applies to the
Charter Oak plan. The mere possibility of some kind of federal financial participation,
alluded to as unlikely by Commissioner Mike Starkowski as recently as Friday,
November 9, 2007, does not convert Charter Oak into an unregulated insurance plan or a
plan out of the reach of the Insurance Department’s jurisdiction.

The reference to section 23(e) of P.A. 07-2 as the basis for the Department’s
conclusion that it has no oversight with respect to benefits, rates or forms is puzzling.
While there is reference to C.G.S. § 17b-266 as a basis for justification for the
Department’s opinion that it has limited jurisdiction, the reference is incorrect. While it
is true that there is similar language in 17b-266, the language in section 23(e) of P.A. 07-
2 is there for an obvious purpose, to allow for the ease of administration for the Charter
Oak plan by DSS, and for the participation of at least one of the current HUSKY
managed care organizations, Community Health Network of Connecticut, Inc., in both
continuing HUSKY contracts and the Charter Oak product. The language in 17b-266
clearly refers, as stated above, to compliance of the HUSKY contracts with federal law.
However, there is no language in section 23(e) of P.A. 07-2 that subjects Charter Oak to
any federal laws, nor is there any language that exempts any health care center from
Chapter 698a or other insurance regulation. The only exemptions from Chapter 698a are
for financial oversight and licensing of consortia. This seems to me to be a limited
exemption from insurance laws, as opposed to the basis for limited jurisdiction as stated
in your letter.

Respectfully, there is nothing by way of legislative intent to suggest that the
Charter Oak Plan was intended to be outside the scope of the Insurance Department’s
jurisdiction. What little history there is, is from the one and only public hearing in
February 2007, in which Commissioner Starkowski stated that the intention was to
comply with insurance “mandates™. Since the final legislation was passed as part of a
large implementer bill, there was no substantive debate on the final language of the
Charter Oak Plan. Stated above, the statutory language of 17b-266 is not similar to
section 23(e) of P.A. 07-2 with respect to federal contractual oversight of the program
since it necessarily cannot be. Second, the legislation itself announces Charter Oak “as
providing access to state residents who have been uninsured for at least six months....”
Public Act 07-2, Section 23(a), and DSS repeatedly refers to the Charter Oak plan as
insurance. Third, I see no basis for the Department’s conclusion that the Charter Oak
plan is not sold in the commercial market, even though I don’t believe that whether a
product is sold in the commercial market is a threshold requirement for insurance
regulation. (The Department has some regulatory authority over Medicare supplemental
plans — Medicare recipients are not considered the commercial market by many people
and Medicare itself could be considered a social program under the Department’s
standards.) DSS has stated that the Charter Oak plan will essentially operate like a regular
managed care plan, with enrollees above 300% FPL paying premiums directly to their





insurers; DSS will be essentially operating as an intermediary for enrollees in a fully-
insured product, much as an employer operates in purchasing a fully insured and
regulated product for its employees. It is also very likely that at least three entities
currently operating in HUSKY as health care centers (HMOs) for purposes of Chapter
698a and the remaining insurance statutes will be involved with this product. Finally,
according to DSS, the dental and vision components of the Charter Oak Plan will be sold
directly by the insurers to enrollees at full premium as optional riders with no clear
oversight except, I believe, that which already exists in the insurance statutes, including
mandatory coverage.

For an insurance plan, or the entities providing that insurance to be exempt from
insurance regulation, there must be a clear exemption. As you noted, section 23(e)
exempts the consortia, but not health care centers, from the licensing and financial
requirements of Chapter 698a. However, there is a host of other insurance statutes for
which the Charter Oak plan and the entities operating the plan would not be exempt, and
we seek your assurance that the following consumer protections (and others not
mentioned here), and their corresponding regulations, will apply to the managed care
entities operating the Charter Oak plan.

e Health Care Centers (chapter 698a) - Rates, provider information, solvency, hold
harmless, replacement coverage and all statutory sections noted below

o Utilization review - §§ 38a-226 to 226d, including new definition of medical
necessity in P.A. 07-75.

e Requirements of insurance contracts (Chapter 699) - § 38a-283 et.seq.

e Readable language in insurance contracts (chapter 699a) §§ 38a-295 to 38a-300.

e Health Insurance - Chapter 700c -- the following provisions specifically apply to
heath care centers and medical service corporations

o § 38a-476a - requiring compliance with HIPAA

o §§38a-478 - 38a-479a - requirements for managed care organizations,
which are broadly defined, including: filing of reports to CID, provision
of list of providers, provision of medical criteria, contract requirements,
disclosures of summary plan descriptions and multiple other items of
information enumerated in § 38a-478g, including the right to an internal
grievance procedure, right to external appeal, right to expedited UR,
applicability of CUIPA and right of CID to examine and inspect for
CUIPA violation.

o § 38a-479aa - PPO requirements including those on MCOs contracting
with PPOs -- right of CID to inspect books included.

o Consumer protections in group policies, including those associated with
dental services, beginning with § 38a-513a and including MH parity §
38a-514, coverage of off-label prescription use, etc.

o State continuation coverage, § 38a-546

o Co-pays on x-rays and other radiological services - § 38a-550

o Chapter 705 - §§ 38a-975-38a-998, Connecticut Insurance Information and
Privacy Protection Act





o § 38a-8b- stop-loss policies (any sold in CT must be approved by CID — some
HUSKY plans use these)
CUIPA, §§ 38a-815 — 38a-819
§ 38a-14, § 38a-14a, § 38a-15 -- examinations re underwriting, financial and
market conduct, respectively

I hope that you will address the concerns I’ve raised in this letter. I believe our goal
should be preventing erosion of consumer protections for new insurance products,
including Charter Oak. I expect that there will be many chronically ill people who choose
to enroll in Charter OQak because of their inability to obtain individual insurance. It is
these people that I am especially concerned for, given representations of limited
prescription drug coverage of $2500 per year, other limited benefits and the potential lack
of broad oversight by your department of this plan. I would appreciate a response at your
earliest convenience.

Thank you.
Sincerely,

Lo Fone

Kevin Lembo
Healthcare Advocate






State of Qonnecticut

THOMAS R. SULLIVAN

INSURANCE COMMISSIONER

P. O. BOX 816

HARTFORD, CT 06142-0816

November 5, 2007

Kevin P. Lembo

State Healthcare Advocate
P.O. Box 1543

Hartford, CT 06144

Dear Mr. Lembo:

My legal staff has reviewed Public Act 07-2 regarding the Charter Oak Health Plan and has
opined that the Insurance Department’s jurisdiction over this plan is limited based on the
language found in § 23(e) of PA 07-2.

The language in this section is clear. When referring to a health care center subject to the
provisions of chapter 698a, the legislature intended that any health care center selected by DSS to
provide these services is subject to licensing and financial overview by the Insurance Department.
This is consistent with existing state insurance law, including Section 38a-41, C.G.S. which
indicates that no health care center may do business in Connecticut without a license issued by
the Insurance Commissioner. The consortia specified in the Act, on the other hand, are not subject
to Insurance Department oversight, but rather are subject fully to DSS regulation, including DSS
setting the minimum reserve fund requirements.

In addition, the Department believes the legislative intent supports our position that regulation of
the health care center by the Insurance Department extends to financial regulation, and not
benefits, forms and rate filings. This is the same approach followed by DSS and the Insurance
Department today with Medicaid products based on very similar statutory language [Section 17b-
266(b), C.G.S,]. Further, the Medicaid products are subject to significant federal requirements,
and I note that the DSS prospectus related to the RFP for Husky A and B and Charter Oak,
indicates DSS’s intent to apply for federal financial participation in portions of Charter Oak. The
Insurance Department does not regulate benefits, forms, and rates related to social programs
which are not sold in the commercial insurance market.

I hope this letter adequately responds to your request. Please do not hesitate to contact me if I can
be of further assistance.

Sincerely,

s

Thomas R. Sullivan
Insurance Commissioner






State of Qonnecticut

THOMAS R. SULLIVAN

INSURANCE COMMISSIONER

P. 0. BOX 818

HARTFORD, CT 06142-08i68

November 30, 2007

Kevin P. Lembo

State Healthcare Advocate
PO Box 1543

Hartford, CT 06144

Re: Charter Oak Health Plan
Dear Mr. Lembo:

Thank you for your letter of November 16, 2007. I share your commitment to ensuring that the
Department exercises its authority to protect the consumers of the State of Connecticut and have
been clear in my desire to preserve the Department’s regulatory authority over insurance products
and sales under my jurisdiction.

With respect to your most recent letter, the Department’s counsel and staff have once again
carefully reviewed the points raised therein. However, the Department’s position has not
changed since its letter to you dated November 5, 2007. The Department maintains its position
that the Charter Oak Health Plan is not commercial insurance subject to Department regulation; it
is a social program.

Our conclusion is based on the following: (1) the availability of a state subsidy and federal
funding and (2) the plan is sponsored by DSS, which is statutorily charged with administering a
wide variety of social programs including health care programs such as the HUSKY plan and
Medicaid.

While it appears that we have differing opinions concerning the jurisdiction of the Insurance
Department as it relates to the Charter Oak plan, the Department stands ready to provide
appropriate assistance to protect consumers. For this reason, the Department is in the process of
exploring ways in which Connecticut consumers eligible for Charter Oak can be assured the same
consumer protections offered to HUSKY participants.

Sincerely,

T R Gh

Thomas R. Sullivan
Commissioner

cc:  Commissioner Mike Starkowski, DSS
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Testimony of Kevin P. Lembo, Healthcare Advocate before the
Human Services, Appropriations, and Insurance Committees
On the Charter Oak Health Plan, December 5, 2007

Good afternoon Senator Harris, Representative Villano, Senator Harp,
Representative Merrill, Senator Crisco, Representative O’Connor and members of the
human services, appropriations and insurance committees. As someone whose office
sees on a daily basis the struggles of families and individuals who have no health
insurance or are underinsured, [ welcome the opportunity to speak about the Charter Oak
Plan. Like the Governor, I support the idea of providing access to health insurance for
our uninsured residents. However, I believe that the Charter Oak plan needs some major
adjustments in order to achieve the goals of providing comprehensive healthcare
insurance to those who enroll in the plan, making services under the plan meaningfully
accessible and making the plan viable on a sustainable basis. I remain concerned that the
plan as described creates a two-tiered system, one level for state employees and fully
insured individuals and a lower level for uninsured individuals.

The Charter Oak plan as designed is not comprehensive in scope. A less-than
comprehensive plan means that some of Connecticut’s citizens will not be protected by
the existing state policies requiring coverage of items such as minimum hospital stays for
delivery, mental health parity and diabetes testing and equipment. A limited benefit plan
design including very low coverage limits on items like prescription drugs, or a
“mandate-lite” plan design as has been described recently, sends the message that
Connecticut is not concerned with providing comprehensive health care coverage to our
uninsured population.

The state should not be in the business of marketing and setting the precedent for
the proliferation of limited benefit plans or trying to avoid the legal obligations that it
imposed on other regulated plans. When it comes to health insurance - something is NOT
better than nothing. In my office, I have seen far too many examples of the drastic
consequences of underinsurance, and limited benefit plans have no place in the insurance
market.

The Charter Oak legislation contains no language exempting this insurance
product from the consumer protections in the state Insurance Statutes. Nor is there any
public policy rationale for doing so. There is nothing by way of legislative intent to
suggest that the Charter Oak Plan was intended to be outside the scope of the Insurance
Department’s jurisdiction. In fact in March 2007, Commissioner Starkowski testitied that
the intention was to comply with insurance “mandates”. Since the final legislation was
passed as part of a large implementer bill, there was no substantive debate on the final
language of the Charter Oak Plan.

P.O.Box 1543 + Hartford, CT 06144 - 1-866-HMO-4446 + Fax 860-297-3992 » www.ct.gov/oha

NOW YOU'LL BE HEARD






The Insurance Department reached a conclusion early this year that the Charter
Oak plan was subject to the consumer protections of the insurance statutes and would
require specific exemptions from those protections, including mental health parity. The
department even drafted language for those exemptions. While the department later
changed its position, it did so based on a less-than legally sound basis, stating that
Charter Oak is a “social program” because it involves some state subsidies for low-
income persons.

This flawed reasoning led me to request of the Insurance Commissioner that he
reconsider his position. Charter Oak is supposed to be open to consumers of all incomes,
many of whom will receive no subsidy toward their insurance premiums. Frankly, if
state subsidies were a test of whether a program is a social program for purposes of
insurance regulation, then the provision of state employee insurance, at a large cost to the
state, would turn that type of insurance into a social program for state employees as well.

I remain unconvinced that the consumer protections in our statutes place an
unwieldy burden on insurers. The idea that these consumer protections are costly has
taken on a life of its own through repeated assertions of this mantra by the insurance
industry, assertions that are supported only by industry studies.

[ have communicated strongly to the Insurance Commissioner that even if it were
uncertain whether the consumer protections apply, the remaining insurance statutes must
apply to the Charter Oak plan. There is absolutely no policy or legal justification for the
Charter Oak plan to be exempt from such statutes as the Connecticut Unfair Insurance
Practices Act, or those statutes governing managed care organizations or those providing
for market conduct examinations, among others. [ am disturbed by the Insurance
Department’s reluctance to regulate a product so clearly defined as a fully-insured
product. 1 am committed to ensuring that consumers of the Charter Oak product receive
the same protections provided to me, you and the Governor under the state’s insurance
laws.

Our goal should be for all state residents to benefit from the protections of our
insurance laws. I made many recommendations to the Governor to achieve that goal and
to improve the Charter Oak plan, including: a minimum medical loss ratio to ensure that
premium dollars are going to service costs rather than to increase margins for the
insurance companies; the setting of reimbursement rates to a level that would ensure
access; and, accountability under HIPAA.

My hope is that we can improve the Charter Oak plan so that it complies with the
letter and spirit of the insurance protections that many of us here today already enjoy.
We must slow down the procurement process to ensure that the product is
comprehensive, affordable and marketable to all uninsured residents. Alternatively, this
legislature may need time, in light of the new information before you, to amend the
provision of P.A. 07-2 to guarantee consumer protections. I have said this before, but it
bears repeating: It is too easy to get this wrong in the rush to do something. We need to
get this right.





Thank you for your attention and welcome any questions you may have.
Attachments

A) Letter to Governor Rell, October 22, 2007

B) Letter to Insurance Commissioner Thomas Sullivan, Octobe_r 15, 2007

C) Response of Insurance Commissioner Sullivan, November 5, 2007

D) Letter to Insurance Commissioner Sullivan, November 16, 2007

E) Response of Insurance Commissioner Sullivan, November 30, 2007

F) Excerpt of Human Services Hearing Committee Transcript from March 15,

2007, Exchange between Senator Harris and Commissioner Starkowski re

Charter Oak Plan

G) Draft — Revisions to Insurance Statutes Related to Charter Oak, January 2007





