MEMORANDUM

To: Connecticut Health Insurance Exchange Advisory Committees
From: Connecticut Exchange Staff

Re: Essential Health Benefits and State Mandated Benefits

Date: June 4, 2012

The Qualified Health Plans and Consumer Outreach and Education Advisory Committees have requested
an analysis of Connecticut’s state mandates in relationship to the essential health benefits (EHB),
generally, and the EHB benchmark plan options, specifically. This report supplements an earlier briefing
on EHBs that was provided to the Advisory Committees in May.

The first section summarizes the Patient Protection and Affordable Care Act (ACA) requirements with
regard to Connecticut’s benefits and provider mandates and their relationship to the ten categories of
care outlined in Section 1302(b) of the ACA. This section also considers the Institute of Medicine’s (I0OM)
recommendation for the treatment of state mandates in relationship to the determination of the EHB.

Exhibit 1 summarizes existing state mandated benefits and provider mandates listed in Chapter 700c of
the general laws of the State of Connecticut and classifies each mandate by the categories of care
outlined in Section 1302(b) of the ACA, where possible.

The second section reviews the guidance related to state mandated health benefits as described in the
Essential Health Benefits Bulletin released by the Secretary of the Department of Health and Human
Services (HHS) in December 2011. The EHB Bulletin directs the states to define the EHB package and
addresses the potential inclusion of state mandated benefits in the EHB.

Exhibit 2 identifies whether the federal employee health benefit plans (FEHBP) cover each of the state
mandated benefits. Every fully insured small group policy sold in Connecticut must include the state
mandated benefits. The state employee health plans, pursuant to the current agreement with the state
employees unions, cover all of the state mandates. Any new mandates that are enacted during the plan
year are added to the state employee plans at the time of plan renewal.

The third section examines each state mandate and summarizes information developed by Mercer
Consulting with regard to the inclusion (or not) of each state mandated benefit within a federally
defined EHB package. This information was prepared prior to HHS' release of the EHB Bulletin. Prior to
the release of the EHB Bulletin it was assumed that the Secretary of HHS would be developing the
specific services to be covered as part of a federally-defined EHB.



Exhibit 3 presents Mercer Consulting’s assessment of whether or not each of the state mandates might
be covered under a federal determination of the EHB.

I. ACA Language and IOM’s Recommendation for the Treatment of State Mandates as an EHB

As described in more detail in a previous EHB briefing provided to the Committees in May, the ACA
includes ten broad categories of care/services that must be covered within the essential health benefits
package for all qualified health plans sold in the individual and small group markets. Section 1302(b)
identifies these ten benefit categories:

1) Ambulatory patient services,

2) Emergency services,

3) Hospitalization,

4) Maternity and newborn care,

5) Mental health and substance use disorder services, including behavioral health treatment,
6) Prescription drugs,

7) Rehabilitative and habilitative services and devices,

8) Laboratory services,

9) Preventive and wellness services, and chronic disease management, and

10) Pediatric services, including oral and vision care.

The ACA directs the Secretary of HHS to determine the specific EHB package that every qualified health
plan sold in the individual and small group markets would be required to cover. Section 1302(b) does
not preclude states from requiring qualified health plans to cover additional benefits. Rather it sets a
floor for the EHB. States can augment the EHB with additional benefits, including state benefit
mandates, which may otherwise be excluded from the EHB. However, for all qualified health plans
(QHPs) sold through the Exchange, section 1311 of the ACA requires states to fund the additional costs
associated with any such state-level benefits that exceed the EHB.

Whether or not the costs of any specific state benefit mandate would be financed by the state would
depend upon whether or not the benefit covered by the mandate was included under the EHB. To help
define the EHB, the Secretary of HHS requested that the IOM undertake a study to make
recommendations on the criteria and methods for determining and updating the essential health
benefits package. However, the committee was not responsible for specifying the benefit details of the
EHB package.

As part of its final report, the IOM noted that state mandates should not be automatically included in
the EHB. The IOM conclusion was: “Because state mandates are not typically subjected to a rigorous
evidence-based review or cost analysis, cornerstones of the committee’s criteria, the committee does
not believe that state-mandated benefits should receive any special treatment in the definition of the



EHBs and should be subject to the same evaluative method. This interpretation is consistent with the
language in the PPACA regarding state mandates; that is, Congress did not require their inclusion.” (IOM
2011: 73)

Further, simply because a state mandated service happens to fall within one of the ten general
categories of care identified in the ACA or even if it is currently covered by a typical employer plan, the
IOM opined that it should not automatically be classified as “essential” within the definition of the EHB.

Exhibit 1 summarizes each of the state mandates and classifies them among the ten categories of care.
Many benefits and services could fall under several different categories. The law stipulates that the EHB
“shall include at least” the ten categories of care, suggesting that benefits that do not fall within one of
the ten categories may still qualify as part of an EHB.

Further, even if every state mandate is not ultimately defined as an EHB, every individual and small
group plan sold in Connecticut would still be required to provide coverage for any and all benefits
mandated by the state. Any existing state mandate represents a guaranteed benefit that was the result
of enacted state legislation and neither the ACA nor Connecticut Public Act No. 11-53 establishing a
state health insurance exchange may preempt the state’s existing benefit mandates.

If the EHB excludes a state mandate, any desire for an alignment between the EHB and the state
mandated benefits would require a legislative change. Without the passage of a law eliminating or
modifying a state mandated benefit, Connecticut would have to pay for the marginal costs associated
with any mandated benefit that exceeds the EHB package. As such, the Exchange’s establishment
legislation required that the Office of Health Reform and Innovation “prepare an analysis of the cost
impact on the state and a cost-benefit analysis of the essential health benefits package” (Public Act No.
11-53, Section 14a).

December HHS Bulletin and Two-Year Transition Period

The IOM produced its recommendations prior to the Secretary of Health and Human Services release of
the Essential Health Benefits Bulletin on December 16, 2011. While the ACA instructs the Secretary to
define the EHB, the December Bulletin devolved to the states the final determination of each state’s
EHB, thereby allowing for some variation across the states. The Bulletin instructed the states to select an
EHB package from among one of ten EHB benchmark plans that are representative of the health plans
offered by employers in the state.

The ten benchmark plans include:

- The three largest small group plans

- The three largest Federal Employee Health Benefit plans
- The three largest state employee health plans

- The largest non-Medicaid HMO plan

If a state does not select a benchmark plan, the Bulletin designates the largest small group plan in the
state as the default EHB benchmark.



Significant to the current discussion of state benefit mandates and the potential of any state fiscal
liability for their inclusion, the Secretary suggested a two-year transition period for the 2014 and 2015
plan years. All of the small group plans and state employee benefit plans include every state group
benefit mandate. This means that if any of these plans is selected as the state’s EHB benchmark plan,
then the state will not incur any financial responsibility for the continued coverage of its state benefit
mandates for QHPs purchased through the Exchange.

If, however, the state selects as its EHB benchmark plan one of the largest federal employee health
benefit plans that may not include all state mandated benefits, the state would have to cover the
marginal costs associated with any state mandates not covered by the federal employee health plan.

To address the potential that certain state mandated benefits may be excluded from the three federal
employee benchmark plans, Exhibit 2 includes two columns noting whether or not the BlueCross
BlueShield Basic/Standard Options (the two plans have identical benefit packages) and the Government
Employee Health Association (GEHA) plan offer coverage of each of Connecticut’s benefit mandates.
Connecticut Exchange staff compiled this information based on each plan’s evidence of coverage, which
were accessed at www.opm.gov/insure/health.

As noted in Exhibit 2, the majority of Connecticut state mandated benefits are covered under the FEHBP
plans. However, a number of state mandates are not explicitly identified in the evidence of coverage
documents as being covered by the federal plans, including autism spectrum disorder, early intervention
services for children up to age three, and Lyme disease treatment. This does not necessarily mean that
coverage is not provided, however, staff could not find in the evidence of coverage documents specific
reference to coverage of these services/conditions in the FEHBP plans.

The Designation of State Mandates as EHBs

Even if the state can avoid, at least temporarily, any fiscal responsibility with respect to its EHB package
by selecting a benchmark plan that includes all state mandated benefits, it remains unknown how the
determination of the EHB package after 2015 may affect the coverage of certain state mandated
benefits. That is, the selection (and subsequent certification) of an EHB benchmark plan that includes all
state mandates does not necessarily preclude the state from incurring a liability in the future for the
costs associated with benefits that the federal government may subsequently determine are not part of
the EHB.

To assess the potential financial liability, the Connecticut Health Insurance Exchange previously
contracted with Mercer Consulting to produce a report on the potential impact of the EHB requirements
on Connecticut. Mercer’s report was primarily based on the guidance outlined in the Institute of
Medicine’s (IOM) recommendations related to the methods and processes of updating the EHB to assess
whether or not each of the state mandates would likely be covered as part of the EHB. Mercer
differentiated between benefit mandates and provider mandates.

Benefit Mandates


http://www.opm.gov/insure/health

Of the 40 benefit mandates that Mercer identified in the group market, it classified only nine as likely
falling within the definition of an EHB. With respect to the state’s individual market benefit mandates,
of which Mercer identified 37, Mercer classified the same nine mandates as likely to be covered under
an EHB package.!

Mercer acknowledged that it took a conservative approach in interpreting the IOM recommendations
and classifying whether or not the state mandates would be covered as part of a federally-defined EHB.
Mercer suggested that many of the mandates that it classified as ““unknown” “have very strong, rational
arguments as to why they might be covered as an EHB.” (p. 208)

From a cost impact perspective the nine mandates that Mercer identified as likely to be covered as part
of the EHB package comprise over half of the overall premium charges associated with all state
mandates: accounting for 9.1% and 10.6% of total claims in the individual and group markets,
respectively. The remaining benefits that Mercer classified as “unknown” thus contributed less than half
of the marginal cost of the state mandates: 8.2% and 10.4% of total claims in the individual and group
markets, respectively.

Further, of the five costliest “unknown” mandates included in the current individual and group markets,
Mercer projected that only the infertility treatment mandate might ultimately be excluded from the
federal EHB package. Again, this conclusion was based solely on their interpretation of the IOM
recommendation that they presumed HHS would employ in designing the EHB and not based on any
final regulation. Mercer noted that any of the mandates classified as “unknown” could be excluded
from the EHB definition or possibly included but not at the levels of coverage required by the state
mandate.

Exhibit 3 summarizes Mercer’s classification of each of the state mandates.
Provider Mandates

Typically benefit mandates do not preempt a carrier from employing utilization management, prior
authorization or other benefits management tools. Nonetheless, there are certain provider mandates
that address plan design and authorization or utilization of covered services. These provider mandates

' The Mercer Report does not reflect any mandates enacted after 2010 that the University of Connecticut had not
yet conducted an analysis of their cost impact. However, since 2010, Connecticut enacted legislation expanding
two existing state mandates that cover: (1) the diagnosis and treatment of autism spectrum disorders (§38a-488b
and §38a-514b of Chapter 700c) and (2) the treatment of prostate cancer (§38a-492g). See state legislation, P.A.
09-115 and P.A. 11-225, respectively.

Mercer classified the original autism spectrum disorder mandate as “unknown” in relationship to the EHB and
so presumably would similarly classify the amendment to the original mandate as “unknown.” Mercer classified
the initial mandate related to the treatment of prostate cancer as an EHB, and therefore would likely continue to
classify the amended mandate requiring plans to cover prostate cancer treatments in accordance with national
guidelines also as an EHB.



typically require coverage for services rendered by a specific provider type or facility to the same extent
that these services are covered by other providers.

The IOM recommendations do not explicitly address coverage for specific provider types, focusing
instead on the determination of medically necessary services. IOM report states, “The PPACA prohibits
insurers from discriminating on the basis of type of provider as long as the provider is operating within
its scope of practice; however, this is a separate issue from defining specific types of services as being
part of the EHB package” (I0OM, Chapter 4, p. 19). Mercer did not identify these provider mandates as
part of the ACA’s ten categories of care.

Certain federal reforms already address some of Connecticut’s provider mandates—such as requiring
access to an OB/GYN without a referral. However, it is unclear if other provider mandates that are not
included in the EHB benchmark would still be covered as an EHB.

Finally, Connecticut has several additional mandates that affect all policyholders that Mercer did not
classify as either benefit or provider mandates. Most of these are general mandates—for example, a
mandate that limits carriers from denying individuals with preexisting conditions—that affect all
policyholders. And the state mandate limiting co-pays for imaging services would not be addressed
specifically by the EHB as it affects member cost-sharing; a separate policy decision.

Exhibits
1 — Classification of State Mandated Benefits Under the ACA’s Ten Categories of Care
2 — State Mandated Benefits and the Federal Employees Health Benefit Plan (FEHBP)

3 — State Mandated Benefits and Potential Inclusion under a Federally Defined EHB



