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INTRODUCTION

The Citizen’s Ethics Advisory Board (Board) issues this advisory opinion at the request of Catherine E. LaMarr, General Counsel to the Office of the State Treasurer, who asks a question in regard to General Statutes § 1-84 (n), which provides, in relevant part, as follows:
The State Treasurer shall not pay any compensation, expenses or fees or issue any contract to any firm which provides investment services when . . . a principal of the investment services firm has made a contribution . . . to . . . any . . . candidate committee . . . established by the State Treasurer as a candidate for nomination or election to the office of State 
Treasurer. . . .


According to Attorney LaMarr, in 2006, the Chief Investment Officer for the Office of the State Treasurer made a contribution to the current State Treasurer’s campaign.  The Chief Investment Officer left state service in May 2007 and has become a principal of an investment services firm.  

QUESTION

Attorney LaMarr asks whether, for purposes of § 1-84 (n), the former Chief Investment Officer’s campaign contribution—made before becoming a principal of the investment services firm—will be attributed to the firm, thus prohibiting it from doing business with the Office of the State Treasurer during the incumbent’s term of office.  

ANSWER
Yes.  If an individual makes a campaign contribution to the successful candidate for the Office of the State Treasurer and then (during the State Treasurer’s four-year term of office) becomes a principal of an investment services firm, the individual’s campaign contribution will be attributed to the firm, thus prohibiting it from doing business with the Office of the State Treasurer during the incumbent’s term of office.  

ANALYSIS

The answer to the question at hand is a matter of statutory construction, the fundamental objective of which “is to ascertain and give effect to the apparent intent of the legislature.”
  When construing a statute, we look first to its text and its relationship to other statutes, and if, after doing so, “the meaning of such text is plain and unambiguous and does not yield absurd or unworkable results, extratextual evidence of the meaning of the statute shall not be considered.”
  When a statute is not plain and unambiguous, we seek interpretive guidance from extrinsic aids, including, for example, the statute’s legislative history and the legislative policy it was designed to implement.


Looking first, as we must, to the pertinent statutory text, § 1-84 (n) comprises two subdivisions, a definition section followed by a statement of the prohibition: 

(1) As used in this subsection, (A) “investment services” means investment legal services, investment banking services, investment advisory services, underwriting services, financial advisory services or brokerage firm services, and (B) “principal of an investment services firm” means (i) an individual who is a director of or has an ownership interest in an investment services firm, except for an individual who owns less than five per cent of the shares of an investment services firm which is a publicly traded corporation, (ii) an individual who is employed by an investment services firm as president, treasurer, or executive or senior vice president, (iii) an employee of such an investment services firm who has managerial or discretionary responsibilities with respect to any investment services, (iv) the spouse or dependent child of an individual described in this subparagraph, or (v) a political committee established by or on behalf of an individual described in this subparagraph.

(2) The State Treasurer shall not pay any compensation, expenses or fees or issue any contract to any firm which provides investment services when (A) a political committee, as defined in section 9-601, established by such firm, or (B) a principal of the investment services firm has made a contribution, as defined in section 9-601a, to, or solicited contributions on behalf of, any exploratory committee or candidate committee, as defined in section 9-601, established by the State Treasurer as a candidate for nomination or election to the office of State Treasurer.  The State Treasurer shall not pay any compensation, expenses or fees or issue any contract to such firms or principals during the term of office as State Treasurer, including, for an incumbent State Treasurer seeking reelection, any remainder of the current term of office.


Attorney LaMarr argues that a strict reading of the definition of “principal of an investment services firm” in subdivision (1) clearly indicates that the legislature intended to apply “the campaign contribution prohibition to individuals who were, at the time the contribution was made, principals of investment services firms.”  In support, she points to the legislature’s consistent use of the present tense when defining “principal of an investment services firm”: “an individual who is a director,” “an individual who is employed by an investment services firm,” “an employee of such an investment services firm who has managerial or discretionary responsibilities . . . .”  The definition, she notes, does not contemplate future possibilities by using the conditional tense, such as: “an individual who will become a director,” “an individual who will be employed by an investment services firm,” “an employee of such an investment services firm who will have managerial or discretionary responsibilities . . . .”  


The problem with Attorney LaMarr’s argument as to the clarity of the legislature’s intent is that it focuses exclusively on the repeated use of the present tense throughout the definition of “principal of an investment services firm,” ignoring altogether the language employed by the legislature in subdivision (2) of § 1-84 (n).  Indeed, her argument is upended when the present-tense definition of “principal of an investment services firm” (or at least a portion of it) is inserted into the language of subdivision (2), giving us this: 
The State Treasurer shall not pay any compensation . . . to any firm which provides investment services when . . . [an individual who is a director of . . . an investment services firm] has made a contribution . . . to . . . a candidate committee . . . established by the State Treasurer as a candidate for . . . election to the office of State Treasurer.

 

Focusing on the italicized language, let us assume for a moment that “[an individual who is a director of . . . an investment services firm] has made a contribution” to the State Treasurer’s campaign.  Based on that language, we know that an individual who is currently a director of the firm “has made” a campaign contribution; however, we do not know whether that contribution was made before or after becoming a director of the firm.  The language simply does not answer that question.  Indeed, the phrase “has made a contribution” is stated in the present-perfect tense, which, according to standard usage,
 expresses “action . . . occurring at no definite time in the past.”
  All we can know for certain from that language is that an individual who is currently a director of an investments services firm has—at some indefinite point in the past—made a contribution to the State Treasurer’s campaign.  


As such, the language in § 1-84 (n) is, at a minimum, ambiguous as to whether the legislature intended to limit disqualifying campaign contributions (i.e., those triggering the business prohibition of § 1-84 (n)) to contributions made by a principal while he or she is associated with an investment services firm; or whether it intended the provision to have a broader reach, capturing contributions made by an individual before becoming a “principal of an investment services firm.”  Confronted with the ambiguity inherent in the language of § 1-84 (n), we find it necessary to resort to the provision’s legislative history and the legislative policy it was designed to implement.


Starting with the provision’s legislative history, § 1-84 (n) was adopted by the legislature in 1995,
 “at the urging of then-Treasurer Christopher Burnham . . . .”
  According to Senator Win Smith, one of the provision’s sponsors, it “is an attempt to place restrictions on the ability of . . . anyone who has contributed to the Treasurer’s campaign to subsequently contract for or otherwise provide services for the Office of the Treasurer.”
  Senator Smith explained that the “Treasurer’s office controls a significant amount of state funds or pension funds, upwards of $11 billion and it was believed . . . that some kind of parameter should be placed on this.”
  “The federal law, Rule G-37,” he asserted, “prohibits this kind of activity in other circumstances and I think it’s appropriate to apply it here in the State of Connecticut.”


The federal prohibition Senator Smith thought “appropriate to apply . . . here in the State of Connecticut”—Rule G-37—was issued just one year before he made that comment.
  Rule G-37 represents the culmination of a movement against “pay-to-play” in the municipal securities industry.
  “Pay-to-play” is the practice “of requiring, either expressly or implicitly, municipal securities participants to make political contributions to municipal officials in order to be considered for an award of underwriting, advisory, or related business from the municipality.”
  This practice does not, in most cases, amount to outright bribery, given the absence of an express quid pro quo, “but it is simply an understanding that if you don’t give, you don’t get business.”
    

To curtail that practice, the Municipal Securities Rulemaking Board
 (“MSRB”) proposed, and the Securities and Exchange Commission approved, Rule G-37, under which 
[n]o broker, dealer or municipal securities dealer shall engage in municipal securities business with [a government] issuer within two years after any contribution to an official of such issuer
 made by . . . any municipal finance professional associated with such broker, dealer or municipal securities dealer . . . .

The business prohibition of Rule G-37 could thus be triggered by political contributions made to government officials by certain employees of brokers/dealers, known as “municipal finance professionals.”  The term “municipal finance professional” was specifically defined in Rule G-37 to include, among others, “any associated person who solicits municipal securities business . . . .”
    


The definition of “municipal financial professional” in Rule G-37—like the definition of “principal of an investment services firm” in § 1-84 (n)—is stated in the present tense (i.e., “person who solicits”).  By the logic of Attorney LaMarr’s present-tense argument, this would indicate that the MSRB did not intend the business prohibition of Rule G-37 to be triggered by political contributions made before one becomes a “municipal finance professional.”  


However, the MSRB, in written guidance issued in April 1994, reached the opposite conclusion.  In its “Questions and Answers Concerning Political Contributions and Prohibitions on Municipal Securities Business: Rule G-37,” the MSRB interpreted the language in Rule G-37 as follows: 
Q.  Prior to becoming associated with any dealer, a person makes a contribution to an issuer official.  Less than two years after making the contribution, that person becomes a municipal finance professional.  Would the hiring dealer be prohibited from engaging in municipal securities business with that issuer?

A.  Yes.  Rule G-37 attempts to sever any connection between the making of contributions and the awarding of municipal securities business by prohibiting the dealer from engaging in municipal securities business with the issuer for two years from the date the contribution was made.  [T]he dealer’s prohibition on business would begin when the municipal finance professional becomes associated with that dealer.  Thus, if the individual was hired, for example, six months after making the contribution, then the dealer’s prohibition on business would extend for one and one half years. 

Q.  A person is associated with a dealer in a non-municipal financial professional capacity, and makes a contribution to an issuer official.  Less than two years after making the contribution, that person becomes a municipal finance professional.  Would the dealer be prohibited from engaging in a negotiated underwriting with that issuer?

A.  Yes, the dealer is subject to the prohibition for two years from the date the contribution was made.


Thus, we know that, according to the MSRB, political contributions made before one becomes a “municipal finance professional” may trigger the business prohibition in Rule G-37 as of the time the contributor becomes a “municipal finance professional.”  We also know from the legislative history of § 1-84 (n) that Senator Smith specifically referenced Rule G-37 and thought it “appropriate to apply it here in the State of Connecticut.”  Taken together, these facts support a single conclusion, namely, that campaign contributions made before one becomes a “principal of an investment services firm” may trigger the business prohibition of § 1-84 (n) as of the time the contributor becomes a “principal of an investment services firm.”  

To conclude otherwise would serve only to undermine the legislative policy § 1-84 (n) was designed to implement, which Representative Robert Landino articulated in these terms: “This bill addresses the public perception that the Treasurer’s Office was subject to undue influence by campaign contributors in investment, legal or bonding firms . . . .”
  That is, if we were to conclude that the business prohibition of § 1-84 (n) is not triggered by campaign contributions made before one becomes a “principal of an investment services firm,” then the following conduct would necessarily be appropriate: 

· On Day 1, an individual makes a contribution to the State Treasurer’s reelection campaign.  On Day 2, that individual is hired as a “principal of an investment service firm.”  On Day 3, the investment services firm enters into a contract with the Office of the State Treasurer.
· On Day 1, an employee (who is not a principal) of an investment services firm makes a contribution to the State Treasurer’s reelection campaign.  On Day 2, the employee is promoted, making him or her a “principal of an investment services firm.”  On Day 3, the investment services firm enters into a contract with the Office of the State Treasurer.  
· On Day 1, a group of individuals make contributions to the State Treasurer’s reelection campaign.  On Day 2, they come together to form an investment services firm, each of them becoming a principal.  On Day 3, the investment services firm enters into a contract with the Office of the State Treasurer.      
To permit such conduct would, in our view, do little to improve the public perception of undue influence upon the State Treasurer by financial contributions to his or her campaign.

In light of the foregoing, particularly what the former State Ethics Commission aptly described as the “broad sweep”
 of § 1-84 (n), we conclude that, if an individual makes a campaign contribution to the successful candidate for the Office of the State Treasurer and then (during the State Treasurer’s four-year term of office) becomes a “principal of an investment services firm,” the individual’s campaign contribution will be attributed to the firm, thus prohibiting it from doing business with the Office of the State Treasurer during the incumbent’s term of office.  
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