[image: image1.png]<l



DEPARTMENT OF ECONOMIC AND COMMUNITY DEVELOPMENT                                                                                                                 

OFFICE OF MUNICIPAL DEVELOPMENT

505 HUDSON STREET                                                                                                            

HARTFORD, CT 06106 

860-270-8161                                                                                                                       

CDBG                                      Management Memorandum

Small Cities Program                          Memorandum Number: 008

To:
Small Cities Grantees and Interested Parties    Date: February 15, 2005
From:
Lawrence Lusardi, Executive Director,

                 Office of Municipal Development
Subject:  Revised Environmental Review Procedures
Purpose of this Memo:

This memo transmits certain recent changes to the environmental regulations issued in a Final rule in the Federal Register on September 29, 2003 (68 FR 56115 – 56131) and published as 24 CFR Part 85 Environmental Review Procedures for Entities Assuming HUD Environmental Responsibilities (enclosed).  Also enclosed is a recent HUD Memorandum from Richard Broun, Director, Office of Community Viability, as it relates to the changes to 24 CFR Part 58. 

This memo will discuss the two most important changes to the regulations at 24 CFR 58.22 and 58.5(i)(2).

We are changing our application process to include an upfront Environmental Review (see enclosed instructions).  Towns must:

· Develop an ERR

· Include a Phase 1 Environmental Review

Effective Date: January 1, 2005 – All applications must incorporate these changes beginning January 1, 2005.  For those applications currently under review, these changes must be incorporated as soon as possible.

Who is affected by this rule:

Those program managers that are currently managing Small Cities projects and those grantees that are preparing applications for the Open Round Process.  Local CDBG contract administrators and program managers should read this memo and incorporate these issues into their application package.   
Enclosed, please find Memorandum for CPD Directors, Federal Register of September 29, 2003,  and a copy of 24 CFR Part 58 dated October 29, 2003.

Revised Environmental Review Procedures and Changes to the Small Cities Application Process

HUD recently issued a final rule, which was published in the Federal Register on September 29, 2003, to environmental regulations at 24 CFR Part 58 – “Environmental Review Procedures for Entities Assuming HUD Environmental Responsibilities” (hereafter Part 58).  The final rule and CPD Memorandum (enclosed) updates and clarifies HUD’s environmental policy and procedures.

While there are a number of changes to the regulations, we will deal specifically with two major changes to Part 58 found at 58.22 and 58.5(i)(2).

Issue 1. Limitations on activities pending clearance.   This rule is commonly known as not taking any “choice limiting activities.” Section 58.22 clarifies that all project participants are prohibited from undertaking projects or activities pending HUD’s (or the State’s) approval of the recipients’ request for release of funds if the activity would have an adverse environmental impact or limit the choice of reasonable alternatives.  Section 58.22 clearly and unambiguously states that limitations on activities pending environmental clearance apply to recipients and any participant in the development process, including public or private nonprofit or for-profit entities, or any of their contractors.

State Response.   Based on this, the State is revising its application process to require that the environmental review and clearance process be completed prior to application approval.  Completing the environmental review at the time of application will also move projects forward in a timely manner.  

As part of the application:

· The grantee must review a project’s potential environmental impact and develop an Environmental Review Record (ERR) and

· If necessary, seek a Request for Release Of Funds (RROF) before the State approves funding for the project.

As stated in our recent training and Grant Management Manual, there are a number of environmental review points for communities undertaking Small Cities projects.  While all projects do not require a RROF, the community must document its determination and forward that determination to DECD.  We are requesting that that process be started during the application phase of the project.

Issue  2. 58.5(i) HUD environmental standards..  Section 58.5(i)(2) states HUD’s policy that a project site be free of hazardous materials that could affect the health and safety of the occupants and specifies the criteria necessary in an environmental review to support HUD’s policy.    As stated in the regulations:

· (2)(i) Also, it is HUD policy that all properties that are being proposed for use in HUD programs be free of hazardous materials, contamination, toxic chemicals and gases, and radioactive substances, where a hazard could affect the health and safety of occupants or conflict with intended utilizations of the property.

· (2)(ii) The environmental review of multifamily housing with five or more dwelling units (including leasing), or non-residential property, must include the evaluation of previous uses of the site or other evidence of contamination on or near the site, to ensure that the occupants of proposed sites are not adversely affected by any of the hazards listed in paragraph (i)(2)(i) of this section.

· (2)(iii) Particular attention should be given to any proposed site on or in the general proximity of such areas as dumps, landfills, industrial sites, or other locations that contain or may have contained hazardous wastes.

· 2(iv) The responsible entity shall use current techniques by qualified professionals to undertake investigations determined necessary.

State Response.  While HUD regulations do not require an ASTM Phase 1 analysis, a Phase 1 report or equivalent analysis is a possible means for complying with 58.5(i)(2).  

· Therefore at the time of application as part of the ERR, the Applicant must supply a Phase 1 Environmental Review or equivalent analysis for any acquisition, demolition, new construction, reconstruction, or rehabilitation project  proposed to be undertaken with CDBG funds.  

· Housing rehab programs for single and multi-family units of less than 5 dwelling units would only need to review these projects using the statutory checklist. This analysis must take into effect the new changes in HUD’s regulations at 24 CFR Part 58 including any review for:

‘hazardous materials, contamination, toxic chemicals and gases, and radioactive substances, where a hazard could effect the health and safety of occupants or conflict with intended utilizations of the property’ using ‘current techniques by qualified professionals to undertake investigations determined necessary.’

All Communities must develop an Environmental review process that takes into account these new changes.  As indicated above, DECD will not approve funding for a project until this process is developed and implemented.
