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Draft this note stays until David O’Hearn reviews

(date)
George Finlayson, Esq.

Assistant Attorney General

55 Elm Street

Hartford, Connecticut 06141-0120

Reference: Contractor Name v. State of Connecticut Department of Public Works

Project Name
project town, CT

Project No: BI-project number
Dear Assistant Attorney General Finlayson:

In date, the Department of Public Works (DPW) received a demand for arbitration in the amount of $      from name of general contractor, the general contractor for the above referenced project.

This letter is prepared to present an analysis of the primary project issues and to request that the Office of the Attorney General approve the negotiated settlement of the claim in the amount       Dollars ($     .00) plus release of retainage in the amount of       Dollars ($     .00).

The Project
The project consisted of      .

The Contract
Subsequent to a competitive bid process under Chapter 60 of the Connecticut General Statutes, the contract for the project namewas awarded to The General contractor. The contract was executed on date, with a duration of       calendar days and with a scheduled contract completion date of      . The General contractor achieved substantial completion on date. The project completion was delayed       days.

The General contractor claim sought compensation for give all the reasons on the project. Throughout the course of the project, there was a total of       approved change orders. The net total approved change order value was $     , which is      % of the original contract value. Kindly refer to the cost summary as listed below.

Contract Cost Summary:
Original Contract Amount: $     .00

Net Addition due to Change Orders      .00
Adjusted Contract Value $     
Indicate the amount of work remaining or, the construction work is complete. DPW signed the “Certificate of Acceptance” on date.

The contractor’s claim in the Demand for Arbitration was       Dollars ($     .00).

Significant Project Claim Issues
Claim Summary 
Additional Labor Costs due to Lost Productivity $     .00

Additional Costs to Finance Project $     .00

Additional Management Costs $     .00

Extra Work Claims $     .00

Unabsorbed Home Office & Extended Field Office Overhead $     .00

Additional General Liability & Bond Premium $     .00
Total Initial Claim Summary $     .00

Claim For Lost Labor Productivity

The General contractor contended that it experienced a loss of labor productivity due to various DPW-caused disruptions such as change orders. The General contractor calculated the expected productivity loss using the factors from the Mechanical Contractors Association of America (MCAA). DPW recognizes that The General contractor work might have been disrupted for various reasons, including extra work items and delays caused by late approval of submittals.

DPW retained a scheduling consultant,      , to analyze       claims. Even using an Earned Analysis Approach rather than the methodology used by The General contractor,       concedes that there is entitlement by The General contractor because of the delays caused by various factors, such as untimely responses by the State on design issues and requests for information.

1. Claim Due to the Increased Scope and Its Delay Impact

The General contractor claimed that it performed additional work items for which it was not paid by change orders. The General contractor also contended that the volume, content and timing of the work added by change orders and claimed extra work items to its contract had significant impact on the time necessary to perform the work and the administrative costs to manage and oversee the work. The General contractor also contended that it experienced increased project costs to support the additional work.

DPW recognizes that the addition of change order work to The General contractor’s contract did have an effect on their ability to deliver the project. It is undisputed that there was delay in transmission and approval of various engineering submittals by the State, as well as disputes over substitution of equipment which caused delays to the project.

Recommended Settlement - $     .00
On date, mediation through the American Arbitration Association before name of arbitrator, an experienced construction arbitrator and mediator, took place. A tentative settlement value of       Dollars ($     .00) has been reached. The settlement agreement is exclusive of remaining retainage, an amount of       Dollars ($     .00).

This agreement has been reached based on examining each of The General contractor claims, adjusting the basis for the claimed costs, and reducing and deleting the amount of each claimed item based upon an analysis and evaluation of the project records.

The DPW, in consultation with representatives of the Agency and the Office of the Attorney General, has carefully examined, reviewed and verified the amount stated in this agreement and believes that it is a fair and reasonable settlement. All parties present on the State’s behalf believe that this settlement is in the best interest of the State of Connecticut as there is still substantial financial exposure, above the tentative settlement amount, related to this claim for the following reasons:

1. give all the reasons - these are samples there are additional days of delay, extra work items and loss of productivity costs that can give rise to further dispute between the parties; 

2. the value of the field and home office expenses and loss of productivity costs may rise if The General contractor retains a third party claims consultant;

3. the need for the further services of a claims consultant, an auditor and additional expert witnesses to prepare for trial and to testify at trial;

4. prejudgment interest payments at the statutory rate of 10% would likely be applied to an arbitration award;

5. defense of this claim would consume much valuable time and resources of both DPW and of the Attorney General’s office to little or no financial gain for the State of Connecticut; and

6. the DPW and Agency believe that an award ultimately of an arbitrator would almost certainly exceed the proposed settlement amount.

Accordingly, the proposed settlement represents the best possible alternative for the State given all of the issues stated above. We ask that you give this matter your immediate attention and that you expedite acceptance of the negotiated settlement.

Sincerely,

David O’Hearn, P.E.

Deputy Commissioner

Design & Construction

cc: 
James T. Fleming, Commissioner

Raeanne Curtis, Chief of Staff

Edward Curley, Claims Administrator

Project Manager -
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