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i
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APR 2 & 1015
Request by Yale-New Haven Hospital : Docket No.
: Office of
For a Declaratory Ruling : April 24, 2015 EENTE A N

REQUEST BY YALE-NEW HAVEN HOSPITAL FOR A DECLARATORY RULING

In accordance with Section 4-176 of the Connecticut General Statutes and Regulations of

Connecticut State Agencies Section 19a-9-12, Yale-New Haven Hospital (“YNHH”) submits to

the Office of Health Care Access (“OHCA?”) this Request for Declaratory Ruling (“Request”).

YNHH intends to relocate its inpatient rehabilitation unit services (“IRU”) from its St. Raphael’s

campus to leased space at Milford Hospital. The IRU services would be provided by the same

YNHH-affiliated physicians and staff to substantially the same patient population with the same

projected payor mix under the same provider license.

Nevertheless, OHCA has determined that this proposed relocation constitutes a

“termination” of services requiring a Certificate of Need (“CON"). YNHH disagrees that a CON

is necessary under these circumstances. Accordingly, YNHH files this Request for Declaratory

Ruling seeking a determination regarding the applicability to the specified circumstances here of

the provisions of Connecticut General Statutes §§ 19a-638(a)(5) and 19a-639c.

STATEMENT OF QUESTIONS PRESENTED

1. Where YNHH will provide the same services through the same physicians to

substantially the same patient population in a different location, does this constitute a

“termination” of inpatient services under Connecticut General Statutes § 19a-638(a)(5),

which would require a CON?




2. Does YNHH’s planned relocation of IRU services to Milford constitute a relocation of a
“health care facility” under Connecticut General Statutes § 19a-638c such that a CON is
required, even where the relocation will not substantially change the patient population
setved or the payor mix?

3. Where YNHH’s relocation of the IRU services does not constitute a termination of
services pursuant to Connecticut General Statutes § 19a-638(a)(5), nor a relocation
requiring a CON under Connecticut General Statutes § 19a-638c, is YNHH permitted to
move forward with the relocation irrespective of whether CON approval is obtained?

FACTUAL BACKGROUND

Yale-New Haven Hospital (YNHH) currently provides inpatient rehabilitation medicine
and therapy services in a Centers for Medicare and Medicaid Services (CMS) certified 24-bed
acute rehabilitation unit currently focated on its St. Raphael’s campus at 1450 Chapel Street in
New Haven.' This unit (the “IRU”) provides acute inpatient rehabilitation services and serves as
a discharge placement for those patients in need of inpatient rehabilitative care after an acute
care hospitalization. As such, the YNHH IRU predominantly serves as a discharge placement
for patients treated at YNHH, though it is available to patients discharged frorﬂ other area
hospitals.

YNHH plans to relocate the IRU to leased space in Milford Hospital’s main hospital
building, located at 300 Seaside Avenue. The impetus for this relocation is to free-up needed
space on the Chapel Street campus to permit the coordination of musculoskeletal services in one
Jocation. YNHH will continue to operate, staff and bill for IRU services provided in the Milford

location. The IRU in Milford will operate as a YNHH satellite location, using existing YNHH

! Unless otherwise noted, all facts provided herein are drawn from YNHH’s CON application,
attached as Ex. A hereto.




licensed beds. The IRU in the Milford location will provide the same services to substantially
the same patient population by the same staff, just at a ditferent physical location. For those
patients being discharged from YNHH, intra-facility transportation will be provided by YNHH,
just as it is now.

The same geographic areas served by YNHH’s IRU will continue to be served in the
Milford location. The communities representing the top 80% of the [IRU’s existing volume are:
New Haven, Hamden, East Haven, West Haven, North Haven, Orange, Milford, Wallingford,
North Branford, Branford, and Guilford. These communities are expected to continue
representing the top 80% of TRU volume after relocation.® Likewise, the payor mix is expected
to remain unchanged after relocation.

It has been YNHH’s position that where YNHH is continuing to provide the same
services to the same patients, the relocation of YNHH’s IRU does not effectuate a “termination™
of services such that a CON is required. See 10/10/2014, 10/30/2014 and 11/14/2014 Letters
from YNHH to OHCA, attached as Exs. B, C, D. However, on February 24, 2015, OHCA
concluded that the relocation does constitute a “termination” requiring CON approval because it
is a cessation of services at a particular physical location. 2/24/2014 Letter from OHCA to
YNHH, attached as Ex. E. In light of that determination, YNHH has filed a CON application
requesting a CON to relocate the IRU. However, YNHH continues to believe that OHCA lacks
authority to require a CON under these circumstances. In order to ensure that this argument is
preserved, and because the CON process itself does not contain a clear mechanism for

addressing this issue, YNHH is filing this Request for Declaratory Ruling.’

? The number of patients from the Milford area may increase due to the relocation.
3 If the CON application is granted, this Request may become moot.




STATEMENT OF PERSONAL INTEREST IN REQUEST

As discussed above, YNHH has a concrete and personal interest in obtaining a
determination of how Connecticut General Statutes §§ 19a-638(a)(5) and 19a-639c¢ apply to the
relocation of the YNIIH IRU and whether a CON is required before YNHH can proceed with
relocation of the IRU. Further, YNHH has an interest in obtaining a declaratory ruling for
purposes of determining whether future service relocations may require CON approval.

DISCUSSION

L Relocation of the IRU Services Does Not Constitute a Termination.

Section 19a-638(a) of the Connecticut General Statutes enumerates specific
circumstances under which a CON is required. The only provision claimed to be relevant by
OHCA is subsection (a)(5), which requires that a CON be obtained for a “termination of
inpatient or outpatient services offered by a hospital.” Though the word “termination” is not
defined by OHCA statutes, its meaning is plain: to cease or end. Here, YNHH is not ceasing to
provide the IRU services; it is merely relocating them. No CON is needed under these
circumstances.

As the legislature has directed, in the absence of ambiguity, the interpretation of a statute
should be based on the text alone. See Conn. Gen. Stat. §1-2z (interpretation of a statute must be
based only on the text of statute and its relationship with other statutes where language is
unambiguous); Saunders v. Firtel, 293 Conn. 515, 525 (2009) (“Only if we determine that the
statute is not plain and unambiguous or yields absurd or unworkable results may we consider
extratextual evidence of its meaning . . . .”")

“[W]ords and phrases shall be construed according to the commonly approved usage of

language.” Conn. Gen. Stat. §1-1(a). Courts rely on dictionary definitions to determine the




common and ordinary meaning of an undefined statutory term. FE.g., State v. Sandoval, 263

Conn 524, 552 (2003)(“To ascertain that [common] usage, we look to the dictionary definition of
the term.”); Connecticut Nat’l Bank v. Giacomi, 242 Conn. 17, 33 (1997). According to the
Oxford English Dictionary, “termiination” means “the action of bringing something or coming to
an end.” Black’s Law Dictionary (Sixth Ed.) similarly defines terminate as to “put an end to; to
make to cease; to end.” Indeed, the Connecticut Supreme Court has embraced a similar
dictionary definition of “termination.” See Perruchio v. Allen, 156 Conn. 282, 286 (1968)

(349

(approving use of Webster’s definition of “termination” as the “‘end in time or existence: close,
cessation, conclusion ... the act of terminating... or bringing to an end or concluding.™).

The TIRU services being provided by YNHH are not ending or ceasing. They are merely
moving to a different physical location. As discussed above, YNHH will be providing the same
services through the same staff and physicians to substantially the same patient population at the
new site. All YNHH inpatients being discharged to IRU services will be discharged to the TRU
in Milford, in the same way that they are currently discharged to the IRU on the St. Raphael’s
campus. There is no sense in which the services being provided are coming to an end.

Even assuming, arguendo, that there is some doubt as to the meaning of the word
“termination” in isolation, that doubt is eliminated by reviewing the statute as a whole, as we
must. As the Connecticut Supreme Court has emphasized, “[t]he test to determine ambiguity is
whether the statute, when read in context, is susceptible to more than one reasonable
interpretation.” Saunders, 293 Conn. at 525. Each part or section of a statute should be

construed in connection with every other part or section to produce a harmonious whole.

Connecticut Light & Power Co. v. Texas-Ohio Power, Inc., 243 Conn. 635 (1998).




Here, Section 19a-638 uses the words “termination” and “relocation,” and uses them in
distinct ways. Subsection (a) lists various circumstances where a “termination” of services
requires a CON. By contrast, the legislature addresses relocation in subsection (c), providing
that “any health care facility that proposes to relocate pursuant to section 19a-639c¢ shall send a
letter to the office that describes the project and requests that the office make a determination as
to whether a certificate of need is require.” Conn. Gen. Stat. § 19a-638(c). Under Section 19a-
639¢, a CON is required only for the “relocation of a facility,” and only if the applicant is unable
to demonstrate that the “population served by the health care facility and the payer mix will not
substantially change as a result of the facility’s proposed relocation.”

The legislature clearly knew the difference between the concepts of “termination” and
“relocation” and where it wanted to capture the concept of “relocation” in the CON scheme, it
did so clearly and unambiguously. Specifically, the legislature chose to require a CON for a
relocation only where the relocation (1) is of a facility; and (2) will have a substantial effect on
patient population or payor mix.

Where the legislature uses two terms in close proximity with different meanings, the
terms “must then be assumed to have been used with discrimination and with full awareness of
the difference in their ordinary meanings.” Lostritto v. Comm’y Action Agency of New Haven,
Inc., 269 Conn. 10, 20 (2004); Plourde v. Liburdi, 207 Conn. 412, 416 (1988) (“the use of
different words [or the absence of repeatedly used words in the context of| the same [subject
matter] must indicate a difference in legislative intention”). In drafting Section 19a-638, the
legislature clearly distinguished between terminations and relocations and this distinction makes

sense. Moving a service has far less impact on patients than eliminating the service altogether.




Hence, requiring a CON only for service terminations is wholly consistent with the purpose and
structure of the CON law.

YNHH’s interpretation is also supported by the fact that construing “termination” of a
service to include “relocation” of a service would lead to bizarre results. Under that view, an
entire hospital facility could relocate without CON approval under Section 19a-639¢, so long as
OHCA was satisfied that there would not be a substantial impact on patient population or payor
mix. Yet the far more modest relocation of a service would require a CON as a “termination” in
every instance. “The law favors rational and sensible statutory construction; we interpret statutes
to avoid bizarre or nonsensical results.” State v. Sandoval, 263 Conn. 524, 553 (2003) (internal
citations and quotation marks omitted). Interpreting “termination” to include “relocation” would
yield just such nonsensical results and must be rejected. Butler v. Hartford Technical Institute,
Inc., 243 Conn. 454 (1997} (holding that when two constructions are possible, courts will adopt
construction that makes the statute effective and workable, and not the construction which leads
to difficult and possibly bizarre results).

OHCA is not free to “engraft additional requirements onto clear statutory language,”
even if it believes it would be good policy. Farmers Texas County Mut. v. Hertz Corp., 282
Conn. 535 (2007); see also Evanuska v. City of Danbury, 99 Conn. App. 42, rev’d on other
ground 285 Conn. 348 (2007) (explaining that a court may not, by construction, supply
omissions in a statute or add exceptions or qualifications, merely because the court opines that
good reason exists for so doing; in such a situation, the remedy lies not with the court but with
the General Assembly). Moreover, a court will review OHCA’s determination on this question
of law de novo, with no special deference. Connecticut Light & Power Co. v. Texas-Ohio Power,

Inc., 243 Conn. 635, 642 (1998). Relocations of services that do not have a substantial impact on




patient population or payor mix simply do not require a CON under the plain and unambiguous
terms of the statute. YNHH respectfully requests that OHCA issues a declaratory ruling
accordingly.

1L The Relocation of the IRU Also Does Not Require a CON Under Section 19a-639¢.

While OHCA'’s determination that a CON was required to relocate the IRU to Milford
was based exclusively on its conclusion that the relocation constituted a “termination” of
services and was not based on Section 19a-639c¢, see Ex. E, YNHH seeks a determination of the
applicability of that Section here as well in order to ensure that it has full clarity on whether a
CON is required for this service relocation and for potential service relocations in the future.
YNHH believes that Section 19a-639¢ does not require a CON here for two reasons. First,
Section 19a-639¢ only applies to the relocation of a “facility” and the IRU is a service. The
CON statutory scheme distinguishes between a “health care facility” and a “service.” Compare,
e.g., Conn. Gen. Stat. 19a-638(a)(1) (using term “facility”) with 19a-638(a)(5) (using term
“service”). As discussed above, where the legislature uses two different terms in the same
statute, it is deemed to have used them to convey distinct meanings.

Even assuming, however, that the relocation of the IRU constituted a relocation of a
facility, no CON would be required. Pursuant to Section 19a-639¢, a CON is required for the
relocation of a facility only where the relocation will have a “substantial” effect on the patient
population served or the payor mix. Here, the evidence submitted by YNHH, see Exs. A-D,
makes clear that the relocation will have little or no impact on either. The IRU is relatively
unique in that it receives predominantly patients being discharged from YNHH. YNHH will
continue to discharge patients to this IRU on the same basis going forward. Thus, there is

abundant evidence to expect that the patient and payor mix will be virtually unchanged by the




move. OHCA did not conclude otherwise in determining that a CON was required, relying

exclusively on the termination rationale.

CONCLUSION AND REQUEST FOR RELIEF

YNHH respectfully requests that OHCA issue a ruling declaring that YNHH is entitled to
move forward with the relocation of its IRU services from YNHH’s St. Raphael’s campus to
leased space in Milford, regardless of whether it receives CON approval because neither Section
19a-638(a)(5) nor Section 19a-638c apply and/or require a CON under these facts.

REQUEST FOR HEARING

YNHH requests that a hearing be held on this Request for Declaratory Ruling. YNHH
asks that this Request and the exhibits attached hereto be made a part of the hearing record.
YNHH further requests that it be made a party to the proceeding.

Respectfully submitted,
Y

Kim'Rinehart, Esq.
Wiggin and Dana LLP

P.O. Box 1832

New Haven, CT 06508-1832
Tel: 203-498-4400

Fax: 203-782-2889

Email: krinehart@wiggin.com

On behalf of:

Yale-New Haven Hospital, Inc.
20 York Street

New Haven, CT 06510




¥ YALE-INEW HAVEN
HospITAL

March 23, 2015

Ms. Kimberly Martone
Director of Operations
Office of Healthcare Access
410 Capitol Avenue

MS #13HCA ‘

P.O. Box 340308

Hartford, CT 06106

Re: Yale-New Haven Hospital CON Submission
Relocation of the [npatient Rehabilitation Unit to Milford, Connecticut

Dear Ms. Martone:

Please find enclosed one (1) original and four (4) copies of a Certificate of Need
application for the relocation of Yale-New Haven Hospital's (YNHH) inpatient
rehabilitation unit (IRU). In addition, a CD is provided that includes a scanned copy of
the CON in its entirety as well as MS Word and MS Excel files.

As you are aware, YNHH does not believe that a CON is required here because the
relocation of its IRU does not constitute a termination of a service, nor does it constitute
a relocation that would require CON approval. YNHH reserves all rights to challenge
OHCA's authority to require a CON in this matter.

Please feel free to contact me at (203) 863-3908 with any questions.’

Sincerely,

V., Moeras

Nancy Rogenthal
Senior Vice President, Health Systems Development

Enclosures

20 York Street
New Haven, CT 06504




YALE-NEW HAVEN
HOSPITAL

—Yale-New Haven Hospital
Certificate of Need Application
Relocation of the Inpatient Rehabilitation

Unit to Milford, Connecticut

March 23, 2015
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Checklist
Instructions:

1. Please check each box below, as appropriate; and
2. The completed checkiist must be submitied as the first page of the CON application.

X Attached is a paginated hard copy of the CON application including a completed
affidavit, signed and notarized by the appropriate individuals.

B (*New*), A completed supplemental application specific to the proposal type,
available on OHCA's website under "OHCA Forms." A list of supplemental forms
can be found on page 2.

X Attached is the CON application filing fee in the form of a ceriified, cashier or
business check made out to the “Treasurer State of Connecticut” in the amount
of $500.

X Attached is evidence demonstrating that public notice has been published in a
- suitable newspaper that relates to the location of the proposal, 3 days in a row, at
least 20 days prior fo the submission of the CON application to OHCA. (OHCA
requests that the Applicant fax a courfesy copy fo OHCA (860) 418-7053, al the
time of the publication)

<

Attached is a completed Financial Attachment

4]

Submission includes one (1) original and four (4) hard copies with each set
placed in 3-ring binders.

X

The following have been submittedonaCD "

1. A scanned copy of each submission in its entirety, including all attachments
in Adobe (.pdf) format.

2. An electronic copy of the applicant’s responses in MS Word (the applications)
and MS Excel (the financial attachment).

For OHGA Use Only:

OHCA Verified by

Version 022015 , Page 4 of 42




N

General Information

) MEDICAID TYPE OF
MAIN SITE PFI |PROVIDER ID| FACILITY MAIN SITE NAME
% Acute Care
= IN/A as per OHCA [004041836  [Hospital Yale-New Haven Hospital
£ . STREET & NUMBER
% 2{ York Street ‘
TOWN ZIP CODE

New Haven 06510

*For additional sites

PROJECT SITE | MEDICAID TYPE OF

PFI PROVIDER ID FACILITY PROJECT SITE NAME
2IN/A as per Acute Care
BIOHCA 004041836  [Hospital Yale-New Haven Hospital
'8 STREET & NUMBER
21450 Chapel Street
TOWN ZIP CODE
New Haven 06510
OPERATING CERTIFICATE TYPE OF LEGAL ENTITY THAT WILL OPERATE OF
NUMBER FACILITY THE FACILITY (or proposed operator)
. Acute Care
21851568828 (NPI) Hospital ale-New Haven Hospital
Eg- STREET & NUMBER
0120 York Street
TOWN _ ZIP CODE

New Haven 06510

NAME, TITLE
o Marna Borgstrom Chief Executive Officer
'-g STREET & NUMBER
é 20 York Street
W TOWN ’ , STATE 7P CODE
@ New Haven CT 06510
O [TELEPHONE FAX E-MAIL ADDRESS

(203) 688~ (203) Marna.borgstrom@ynhh.org

Title of Attachment:

Is the applicant an existing facility? If yes, attach a copy of the vES
resolution of partners, corporate directors, or LLC managers, NO L[] - Attachment |

as the case may be, authorizing the project.

- Vergion 022015 Page & of 42




Does the Applicant have non-profit status? if yes, attach YES [X
documentation. No [ Aftachment I
- S - PG [0 Other
Identify the Applicant’s ownership type. LLC 1
Corporation  [X]

Applicant's Fiscal Year (mm/dd) Start 10/1 End 9/30

Contact:

Identify a single person that will act as the contact between OHCA and the Applicant.

NAME TITLE

Senior Vice President, Health Systems

& | Nancy Rosenthal Development
2 ISTREET & NUMBER '
g 5 Perryridge Road
= [TOWN STATE ZIP CODE
E Greenwich CT 06830
£ [TELEPHONE FAX E-MAIL ADDRESS
8 (203) 688-3908 (203) 863-4736 nancy.rosenthal@ynhh.org

RELATIONSHIP TO '

APPLICANT Employee

Identify the person primarily responsible for preparation of the application (optional):

NAME
' | Karen Banoff, KMB Consulting, LLC Principal
o STREET & NUMBER
2 191 QOld Hollow Road
3 [TOWN STATE ZIF CODE -
3 [Trumbull CT 06611
£ WELEPHONE FAX E-MAIL ADDRESS
(203) 459-1601 (203) 459-1601 kbanoff@kmbconsult.com

RELATIONSHIP TO
APPLICANT

Consultant

Version 022015
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Nos o Fuschas - Tntho s hattis ek bt it Cashier's Check - Customer Copy
stolen, 2 swom statement and 90-day walting period will bo required
prior to repiacement, This check should be nogofiated within 99 days,

No. 1340003012

Void After 80 Days . 30-1/1140 Date 03/20/15 02:11:32 PM 9
YALE NEW HAVEN HOSPITAL NI®
0004 0021178 0144
BANK OF| = ]OO
[:> AMERICAm:L 3. | B 5 «#%$500,00
03(‘; Tgef TREASURRE, STATE OF CONNECTICUT
raoer .
YNHHIRU Not-Negotiable
. Customer Copy
Remifter (Purchagsed By): MATTHEW MCKENNAN " Retain for your Re cords
Bank of America, N.A. 001641005594
SAN ANTONIO, TX :
S 2t
Bankofﬁmerlca 4@ Cashier's Checlk

No. 1340003012
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Affidavit

Applicant: Yale-New Haven Hospital

Project Title: Relocation of Inpatient Rehabilitation Services from New Haven to Milford,
Connecticut

[, James Staten, Senior Vice President & Chief Financial Officer

{(Name) ' (Position — CEO or CFO)

of Yale-New Haven Hospital being duly sworn, depose and state that the (Yale-New Haven
Hospital) said facility complies with the appropriate and applicable criferia as set forth in the
Sections 19a-630, 19a-637, 19a-638, 19a-639, 19a-486 and/or 4-181 of the Connecticut
General Statutes.

3/aofis

Signatu ' Date

Subscribed and sworn to before me on —‘f/.g_a/ /5

Notary Public/lCommissioner of Superior Court

ROSE ARMINIO

My commission expires: NOTARY PUBLIC

My Commission Expires
y February 28, 2018
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Executive Summary

The purpose of the Executive Summary is fo give the reviewer a conceptual
understanding of the proposal. In the space below, provide a succinct overview of your
proposal (this may be done in builet format). Summarize the key elements of the
proposed project. Details should be provided in the appropriate sections of the
application that follow.

Yale-New Haven Hospital (YNHH) provides both inpatient and outpatient
rehabilitation medicine and therapy services, YNHH’s inpatient rehabilifation
services are provided in an inpatient unit certified by the Centers for Medicare and
Medicaid Services (CM8}. There are a total of 24 certified beds with 18 currently
operational on the Chapel Street campus. This unit provides acute inpatient
rehabilitation (IRU) services consistent with federal regulations Subpart B of 42
CFR Part 412. The IRU serves as a discharge placement for inpatients in need of
intensive inpatient rehabilitative care after an acutfe care hospitalization. YNHH
plans to relocate the IRU to leased space in Milford Hospital's (MH) main hospital -
building, focated at 300 Seaside Avenue. YNHH will continue to operate, staff and
bill for IRV services provided in the Milford location, The IRU in Milford will
operate as a YNHH satellite location, using existing YNHH licensed beds.

The impetus for this relocation is to create needed post-operative space for
YNHH's Musculoskeletal Center (MSC} being established on the Chapel Street
campus. Planning for the MSC began with the acquisition of the Saint Raphael
Healthcare System in 2012. This center brings together orthopedics, neurology,
rheumatology, physiatry, pain management and podiatry. Physician office space
for all of these specialty physicians wiil be located in one area on the Chapel Street
campus. Rehabilitation therapies such as physical, occupational and speech
therapy will also be located in the same area. Two existing operating rooms were
recently renovated and equipped 1o offer state-of-the art equipment for
musculoskeletal surgeries. Musculoskeletal services, including physician offices
and outpatient therapy will also be provided in existing outpatient locations
including Guilford, Milford and two locations in New Haven. Inpatient volume
projections require an additional nursing care unit and there are no other cost
effective options.

YNHH and MH began discussing ways the fwo organizations can collaborate. MH
has available space to accommodate the IRU and has experienced financial
challenges over the past severai years. Relocation of the IRU to MH was

| determined to be the least expensive option for YNHH to create needed inpatient
capacity on the Chapel Street campus for the MSC. No additional beds will need fo
be added to YNHH’s license. MH will significantly benefit from rental income and
purchased ancillary services to be paid by YNHH. Finally, the IRU serves as a
discharge placement and can serve patients from multiple acute care seftings.
Milford offers a more ceniral regional location for Yale New Haven Health System
member hospitals and affiliated physicians.

Version 022015 ' Page 15 of 42

16




17

Pursuant to Section 19a-639 of the Connecticut General Statutes, the Office of Health Care
Access is required to consider specific criterfa and principles when reviewing a Certificate of
Nead application. Text marked with a “§" indicates it is actual text from the statute and may be
helpful when responding fo prompts.

1.

Project Description

Provide a detailed narrative describing the proposal. Explain how the Applicant(s)
determined the necessity for the proposal and discuss the benefits for each Applicant

* separately (if multiple Applicants). Include all key elements, including the parties involved,

what the proposal will entalil, the equipment/service location(s), the geographic area the
proposal will serve, the implerentation timeline and why the proposal is needed in the
commurfy.

Response _
YNHH is a non-profit, 1,541-bed tertiary medical center that includes Smilow Cancer

Hospital at Yale-New Haven, Yale-New Haven Children’s Hospital and Yale-New Haven
Psychiatric Hospital. YNHH regularly ranks among the best hospitals in the U.S. and
is accredited by The Joint Commission. In conjunction with the Yale School of
Medicine (YSM) and Yale Cancer Center, YNHH Is nationally recognized forits
commitment to teaching and clinical research.

Relying on the skill and expertise of more than 4,500 university and community
physicians and advanced practitioners, including more than 600 resident physicians,
YNHH provides comprehensive, multidisciplinary, family-focused care in more than
100 medical specialty areas. In addition to providing quality medicaf care to patients
and famities, YNHH is the second largest employer in the New Haven area with more
than 12,000 employees. YNHH is also the flagship member of Yale New Haven Health
System (YNHHS).

IRU af YNHH :

YNHH provides both inpatient and outpatient rehabilitation medicine and therapy
services. YNHH's inpatient rehabilitation services are provided in an inpatient unit
certified by the Centers for Medicare and Medicaid Services (CMS). There are a total
of 24 certified beds with 18 currently operational on the Chapel Street campus (see

_Attachment Iif for CM$ letter). This unit provides acute inpatient rehabilifation (IRU) -

services consistent with federal regulations Subpart B of 42 CFR Part 412. A copy of
Medicare’s coverage criteria for Inpatient Rehabilitation Facilities is provided in
Aftachment IV. The IRU serves as a discharge placement for Inpatients in need of
inpatient rehabilitative care after an acute care hospitalization. The most common
diagnoses or conditions for patients utilizing the {RU are lower extremity joint
replacement, stroke, pain, spinal cord injury, lower extremity fracture, and movement
disorders. The majority of patients are over the age of 65 and Medicare fee for
service represents the largest payor.

Musculoskeletal Center af YNHH & IRU Relocation to Milford Hospital

YNHH plans to relocate the IRU to leased space In MH’s main hospital buiiding,
located at 300 Seaside Avenue. YNHH will continue to operate, staff and bill for IRU
services provided in the Milford location. The IRU in Miiford will operate as an YNHH
satellite location, using existing YNHH licensed beds. Itis imporfant to stress that the
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IRU in the Milford location will provide the same services to the same patients by the
same staff, just at a different physical location.

The impetus for this relocation is to address physical space constraints on YNHH's
New Haven campus and create needed post-operative space for YNHH’s
Musculoskeletal Center (MSC} being established on the Chapel Street campus. The
MSC brings together orthopedics, neurology, rheumatology, physiatry, pain
management and podiatry. Physician office space for all of these specialty
physicians will be located in one area on the Chapel Street campus. Rehabilitation
therapies such as physical, occupational and speech therapy will also be located in
the same area. Two existing operating rooms have been renovated and equipped to
offer state-of-the art equipment for musculoskeletal surgeries. Musculoskeletal
services will also be provided in outpatient locations including Guilford, Milford and
two locaticns in New Haven. Inpatient volume projections for the MSC require an
additional inpatient nursing unit and there are no cost effective options on the New
Haven campus. Services to be provided by the MSC are considered acute care
services and therefore should be located with other related acute care services. The
current IRU location is ideal for the MSC unit required. The proposal does not require
any additional beds to be added to YNHH's license.

The IRU will be relocated to the second floor at MH’s main hospital building. The unit
is being renovated fo house 24 beds, YNHH’s current CMS certified beds. There will
be some significant improvements to the unit’s configuration and ambiance as
compared with the current IRU in New Haven. A total of 18 private rooms will be
availahle as compared to two (2) on the current unit. The unit wiil have new and
pleasant furnishings. All needed support spaces, offices, a conference room,
storage, etc. will be located on the same floor ¢close to the unit. A rehabilitation gym
will be located in close proximity to the unit.

Coliaboration with MH

YNHH and MH have held discussions regarding how the two organizations can
collaborate. MH has experienced financial challenges over the past several years.
The relocation of the IRU to available space at MH represents an initiaf opportunity for
the two organizations to collaborate and bring needed benefits to one another. The
IRU relocation will produce rental income and income for purchased ancillary
services which will benefit MH financially. The income to MH will help to improve the
organization’s financial health, thus helping to support access to its services utilized
by the local community, Benefits to YNHH include the ability to use an existing
inpatient area at MH and avoid the construction of new space on the New Haven
campus for the MSC, which would be more expensive,

Milford represents a more central location for Fairfield and New Haven county.
residents who utilize YNHHS member hospitals and physician practices and required
IRU services, As previously stated, the IRU is a post-acute care hospitalization level
of care. There are a limited number of IRUs in the State of Connecticut and therefore
they serve patients being discharged from multiple hospitals. The fength of stay in an
IRU is approximately 15 days. Families will find access to MH much easier than New
Haven. There is ample free parking, less traffic, and the campus is much simpler to
navigate. The Milford location offers major benefits to patients and families during a
longer rehabilitation stay.
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Geographic Area Served

The same geographic areas served by YNHH’s IRU will continue to be served in the
Miiford locafion. The sommunities representing the top 80% of the IRU!s volume
include: New Haven, Hamden, East Haven, West Haven, North Haven, Orange, Milford,
Wallingford, North Branford, Branford, and Guilford. in addition, the Milford location
is expected to facilitate access to the IRU for area residents served by Milford
Hospital and affiliated YNHHS Hospitals and physician practices.

Timeframe

Construction began in late 2014 at MH and is due to be compiete in early June 20185,
YNHH plans to open the IRU at MH on or about June 45, 2015. In order to ensure a
seamless transition, admissions to the IRU in New Haven will be stopped
approximately 2-3 weeks prior to the planned move (the average length of stay for IRU
patients). Ali patients will be discharged from the New Haven location by the end of a
week (Friday} and the WMilford unit will open for new patient admissions the following
Monday. If necessary, any patients who cannot be discharged will be transported
from New Haven fo Milford.

In summary, this proposal is needed to create inpatient capacity on the YNHH Chapel
Street campus to support the MSC’s inpatient needs. It also provides a significant
benefit to MH which has available space and is in need of new revenue streams to
improve its financial condition. Finally, if offers a regional and central locafion for
access fo the IRU for YNHHS member hospitals and affiliated practices, without
compromising access to, or the quality of, IRU services for existing patients.

. Provide the history and timeline of the proposal (i.e., When did discussions begin infermnally

or between Applicant(s)? What have the Applicani(s) accomplished so far?).

Response
YNHH began discussions with MH in May of 2014, These discussions focused on

establishing YNHH’s IRU as a satellite inpatient rehabilitation unit in Milford thus
serving as a regional resource to accommodate the needs of patients from New
Haven, Milford and other communities served by the YNHHS affiliates.

On July 11, 2014, YNHN’s Executive Committee of the Board of Trustees approved the
relocation of the IRU to [eased space in MH. YNHH and MH executed a Definitive
Agreement for this transaction on September 2, 2014. The terms of the agreement are
outlined below:
+ YNHH will relocate its [RU fo {eased space at MIH but the unif will continue to
be operated as an YNHH service. :
¢ YNHH will employ or engage all technical, nursing and other staff as required.
+ YNHH will appoint a medical director to oversee clinical care.
» YNHH will lease space at MH for an initiai term of 5§ years. There is an option to
renew for {2) successive five-year ferms.
¢ YNHH will purchase ancillary services such as pharmacy, laboratory, radiclogy
and special procedures as required at a per diem rate per occupied bed.
» YNHH will make and pay for any required capital improvements to the space.

The Definitive Agreement has heen reviewed by OHCA. Due to iis confidentia] nature,
it will not be provided in the CON application.

Version 022015 Page 18 of 42




Do
iy

20

Construction on this space began in December 2014. The construction will be
compiete by early June 2015,

a.

. Provide the following information:

utilizing OHCA Table 1, list all services to be added, terminated or modified, their
physical location (street address, town and zip code), the population to be served and
the existing/proposed days/hours of operation;

Response
Please refer to completed Table 1.

identify in QHCA Table 2 the service area towns and the reason for their inclusion {(e.g.,
provider availability, increased/decreased patient demand for service, market share);

Response
Piease refer to completed Table 2. The service area towns were included based

on historical data for the IRU in its current New Haven location.

. List the health care facility license(s) that will be needed to implement the proposal;

Response
Inpatient rehabilitation services, as described throughout this CON application, are

provided under YNHH’s acute care hospital license.

a.

. Submit the following information as atlachments to the application:

a copy of all State of Connecticut, Department of Public Health license(s) currently held
by the Applicant(s);

Response
A copy of YNHH’s acute care license issued by the State of Connecticut,

Department of Public Health {DPH) is provided in Attachment V.

a list of all key professional, administrative, clinical and direct service personnel related
to the proposal and attach a copy of their Curriculum Vitae;

Response
A list of all key professional, administrative and clinical personnel related to the

proposal is provided below. Copies of Curriculum Vitae are provided in
Attachment V1.

Key personnel:

Marma Borgstrom, Chief Executive Officer

Richard D’Aquila, President and Chief Operating Officer

James Staten, Senior Vice President, Finance and Chief Financial Officer
Abe Lopman, Senior Vice President Operations and Executive Director of
Smilow Cancer Hospital

* Nycaine Anderson-Peterkin, MD, IRU Medical Director
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« John Tarutis, Executive Director, Rehabilitation Unit

c. copies of any scholarly articles, studies or reports that support the need to establish the
proposed service, along with a brief explanation regarding the relevance of the selected
articles;

Response
Not applicable. This application does not involve the establishment of a new

service.
d. letters of support for the proposal;

Response
Letters of support for the proposal have been included in Attachment VIL

e. the protocols or the Standard of Practice Guidefines that will be utilized in relation to the
proposal. Attach copies of relevant sections and briefly describe how the Applicant
proposes to meet the protocols or guidelines.

Response
Not applicable. There are no Standard of Practice Guidelines applicable to the

IRU. Care is directed by physiatrists, physicians specially trained in rehabilitation
medicine.

f. copies of agreements (e.g., memorandum of understanding, transfer agreement,
" operating agreement) refated to the proposal. If a final signed version is not available,
provide a draft with an estimated date by which the final agreement will be available.

Response
As previously noted, the Definitive Agreement signed by YNHHS and MH related

to this proposal has been reviewed by OHCA. This agreement contains
confidential information and will not be included in the public record.

Public Need and Access fo Care

§ "Whether the proposed project is consistent with any applicable policies
and standards adopted in regulations by the Department of Public
Health;” (Conn.Gen.Stat. § 19a-638(a)(1))

6. Describe how the proposed project is consistent with any applicable policies and standards
in regulations adopted by the Connecticut Department of Public Health.

§ "The relationship of the proposed project to the statewide health care
facilities and services plan;” (Conn.Gen, Stat. § 19a-639(a)(2))

Response
This proposal is consistent with all policies and standards in regulations adopted by

the Connecticut DPH. Hospitals are permitted to establish satellite service locations
under an existing acute care hospital license.
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7. Describe how the proposed project aligns with the Connecticut Depariment of Public Health

Statewide Health Care Facilities and Services Plan, available on OHCA's website.

§ “Whether there is a clear publiic need for the health care facilify or
services proposed by the applicant;” (Conn, Gen. Stat. § 19a-639(a)(3))

Response
Relocation of the IRU from New Haven to Milford is aligned with the Connecticut DPH

Statewide Health Care Facilities and Services Plan. Specifically, the 2014 update
stresses the changes that have occurred in the State of Connecticut since the
passage and implementation of the Patient Protection and Affordable Care Act
(PPACA). The PPACA has influenced providers fo focus on creating new models of
care that bring higher quality and greater value. The PPACA has led fo affiliations
and mergers of health care providers throughout the State to maintain access to
needed services, improve financial viability and enhance organizations’ ability to
meet technology needs. :

This proposal is consistent with the affiliation efforts being seen statewide and
nationally. It represents a more cost effective way to create inpatient bed space
where it is needed, specifically for post-operative musculoskeletal patients on
YNHH's Chapel Street campus, and maximize use of available space at MH. The
revenue produced by lease payments and purchased ancillary services from YNHH
will provide significant benefit to MH. The Sfatewide Health Care Facilities and
Services Plan acknowledges that Connecticut has a sufficient number of inpatient
beds. This proposal does not require any increase in inpatient beds, but will enhance
ufilization of those which already exist.

The Statewide Health Care Facilities and Services Plan does not include any
recommendations specific to inpatient rehabilitation services, One of the acute care
recommendations in the plan is:

Investigate the development of planning regions that best facilitate the ability to
assess the availability of and future demand for care, taking info consideration
existing hospital service areas.

Inpatient rehabilitation services are speclalized services provided to individuals after
an iliness, injury or surgery. Services include intensive physical and occupational
therapy along with other medical care to manage comorbid conditions. Patients
generally receive 3 hours of therapy services per day along with general medical and
nursing care. These services are not provided in all acute care hospitals and
therefore existing units receive referrals from multiple institutions. Connecticut has a
small number of IRU providers serving patients throughout the stafe. 1Location of the
YNHH's IRU in Milford will betier centralize the IRU between Fairfield and New Haven
counties where most YNHHS affiliates and physician practices exist, without
compromising access to care for patients who currently utilize the IRU services in
New Haven.

. With respect to the proposal, provide evidence and documentation to support clear public

need:
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a.

identify the target patient population to be served,;

Response

The target patient population for an IRU is hased on the 13 medical conditions
jisted in 42 CFR 412.29(b)(2). As per federal regulations at least 60% of the
inpatient rehabilitation patients must have one of these 13 medical conditions:

Stroke;

Spinal cord injury;

Congenital deformity;

Amputation;

Major muitiple trauma;

Fracture of femur (hip fracture);

Brain injury;

Neurological disorders including (Multiple Sclerosis, Motor neuron
diseases, Polyneuropathy, Muscular Dystrophy; and Parkinson’s Disease);
8. Burns:

10. Arthritis conditions resulting in significant functional impairment;

11. Systemic vasculidities resulting in significant functional impairment;
12. Sever or advanced osteoarthritis; and

13. Knee or hip joint replacement for hilateral joint, extreme obesity or age
greater than 85.

NSO NS

In addition to the diagnoses and conditions listed above, patients with complex
rehabilitation and medical needs may aiso be admitted fo an IRU if required and
patients qualify. To qualify for Medicare coverage of IRU services, patients must
be able to tolerate and benefit from at ieast 3 hours of therapy per day for at least
five days per week. Many commercial payers have similar retjuirements.

discuss how the target patient population is currently being served;

Response
The target patient population is currently being served in YNHH’s IRU located on

the Chapel Street campus. These same patients will be served at the YNHH IRU in
Milford once it is relocated.

document {he need for the equipment and/or service in the community,

Response
As previously stated, there are a limited number of IRUs throughout the State of

Connecticut. According to DPH'’s, Stafewide Health Care Facilities and Services
Pian in FY 2013 there were a total of approximately 20,000 rehabilitation patient
days in New Haven and Fairfield counties. The plan also identifies that an
additional 16 rehabilitation beds will be required in Fairfield County by 2020.
Clearly this service is needed and ufilized by the community. As the population
continues to age, demand for these services will continue to rise as the majority
of patients utilizing IRU services are over the age of 65.

d. explain why the location of the facility or service was chosen,
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Response
As previously dlscussed MH was selected as the locafion for refocation of
YNHH's IRU for the following reasons:

« MH has available space that can accommodate the unit;

» WH is more centrally located for Fairfield and New Haven county residents,
improving access for patients utilizing YNHHS member hospifals or
physician practices;

» MH will benefit significantly from lease and purchased service payments;
and

» Renovation of space at MH for the IRU was the least expensive option for
YNHH.

. provide incidence, prevalence or other demographic data that demonstrates community

need;

Response
According fo the Connecticut State Data Center, the population will grow in

Fairfie_id and New Haven counties as shown below:

County Population 2010 Population 2020 % Change
Fairfield 916,829 944,692 3.0%
New Haven 862,477 898,513 4.3%

The 65+ and the 85+ populations are projected to increase much more
substantially, as summarized below. This is the target population for [RU services
as older persons suffer from stroke, orthopedic and neurological conditions more
frequently.

County | Population | Population % Population | Population %
2010 65+ 2020 65+ | Change | 2010 85+ 2020 85+ | Change
Fairfield 124,075 154,328 24% 20,462 23,733 16%
New 123,972 162,063 31% 22,113 23,183 5%
Haven :

Version 022015

Source: US Census Bureay

discuss how low income persons, racial and ethnic minorities, disabled persons and
other underserved groups will benefit from this proposal;

Response
The IRU provides care to those patients who meet the clinical requirements for the

service, As previously stated, there are specific diagnoses and conditions that
must comprise the majority of the patient popuilation. [n addition, patients must
be able to tolerate at least 3 hours of therapy each day. The IRU has and will
continue fo serve low income persons, racial and ethnic minorities, disabled
persons and underserved groups. These patient popuiations will kenefit from the
proposal in the same ways as other patients in need of [RU services by having
easier access at the satellite Milford location along with enhanced patient privacy.
MH is accessible by public transportation inciuding bus and train.

. list any changes fo the clinical services offered by the Applicant(s} and explain why the
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chanhge was necessary;

Response .
Not applicable. There are no changes to the clinical services offered by YNHH.

h. explain how access to care will be affected;

Response
YNHH believes access fo IRU care will be enhanced with the relocation to MH due

to the following reasons:

« WMH is located more centrally to residents of both Fairfield and New Haven
counties who seek care from YNHHS member hospitals or physician
practices;

« WH offers easy access either by car or public transportation such as bus or
frain; and

« MH offers ample, free onsite parking.

YNHH will provide intra-facility (facilities owned or operated by YNHH) patient
transport for any patient being discharged from the YNHH hospital and admitted
o the IRU in Milford.

i. discuss any alternative proposals that were considered.

Response
After careful review, YNHH staff determined that there is no available space on the

Chapel Street campus for an additional inpatient unit for the M8C. One option that
was evaluated was to relocate the IRU to the Grimes Center, YNHH’s skilled
nursing facility. The estimated costs to renovate a floor in Grimes to ensure the
physical plant is in compliance with acute care hospital code were more than the
costs of relocating it to Milford. In order to utilize space at Grimes an entire floor
woulid have to be renovated, wall oxygen and suction installed as well as other
modifications. The site also cannot support dialysis patients which is a need that
does arise. The square footage at Grimes Center that would have required _
renovation was 16,000 in order fo create an acute care floor. The original space
targeted at MH was 8,500. Due to some unforeseen structural issues, the number
of square feet being renovated at MH has increased to 14,516, however the
renovation costs at MH are still [ess than they would have been if the Grimes
Center unit was utilized. Once the discussions began with MH, no other
alternatives were pursued.

§ “Whether the applicant has satisfactorily demonsirated how the proposal
will improve quality, accessibility and cost effectiveness of heaith care
delivery in the region, inciuding, but not limited fo, (A) provision of or any
change in the access fo services for Medicaid recipients and indigent
persons, and (B) the impact upon the cost effectiveness of providing
access to services provided under the Medicaid program;”

{Conn.Gen. Siat. § 19a-63%(a)(5))

9, Describe how the proposal will:
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a. improve the quality of health care in the region;

Response
The current IRU staff provide high quality care tc the patients they serve. The

same staff will continue to provide services to IRU patients at the Milford location.
High quality health care will continue to be provided in the region. In addition,
because MH offers additional square footage to YNHH, a fotal of 18 private rooms
can be created. This is a substantial increase from the existing 2 private rooms
on the IRU and will significantly improve patient privacy and comfori.

b. improve accessibility of health care in the region; and

Response
Relocation of the IRU to Milford will place the unit in a more central location to

serve residents of both Fairfield and New Haven counties who utilize YNHHS
providers. In addition, accessing the IRU facility in Milford will be significanily
less burdensome for patients and families. MH offers ample on-site free parking

" which is not available in New Haven. The MH campus is much smaller and easier
to navigate. The campus is alsc accessible by public fransportation, specifically
bus or frain. The average length of stay in the IRU is approximately two weeks
and these accessibility enbancements will be appreciated by families who visit
during this two week fimeframe.

c. improve the cost effectiveness of heaith care delivery in the region.

Response
This proposal improves cost effectiveness of health care delivery in the region.

Specifically, MH currently has available inpatient nursing unit space. YNHH has
inpatient capacify needs that it cannot meet on its New Haven campuses. YNHH's
utilization of available space at MH is much more cost effective than consfructing
new inpatient space in New Haven. In addition, the revenue fo be paid to MH will
help to offset fixed costs that exist in many departments that will support the IRU
{e.g. housekeeping, security, dietary, sic.). For all these reasons, this relocation
will improve cost effectiveness of health care delivery in the region. This proposal
also eliminates the need for YNHH to construct new space to accommodate post-
operative MSC patients.

10. How will this proposal help improve the coordination of patient care .(expiain in detail
regardless of whether your answer is in the negative or affirmative)?

Response
Because the IRU in Milford will operate as a satellite of YNHH, it will continue to be

incorporated into Epic, YNHH’s electronic medical record. Epic serves as a
powerful tool for the overall coordination of patient care and is used in both
inpatient and outpatient settings within the YNHHS. All YNHHS providers who
care for IRU patients will have access to patient medical records in the same way
they would if the IRU was located in New Haven.

11. Describe how thig proposal will impact access to care for Medicaid recipients and indigent
PErsons.
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12.

- 13,

14.

§ “Whether an applicant, who has failed to provide or raduced aceess fo
services by Medicaid recipients or indigent persons, has demonstrated
good cause for doing so, which shall not be demonstrated solely on the
basis of differences in reimbursement rates between Medicaid and other
health care payers;” (Conn.Gen. Stat, § 19a-639(a)(10))

Response
The IRU currently serves the Medicaid and indigent patients who meet admission

criteria and will continue to do so in Milford. Medicaid patients, those with
Medicaid as a primary or secondary payer have been treated to the IRU if they met
the clinical admission requirements. As previously stated, YNHH will provide
intra-facility (facilities owned or operated by YNHH) patient transport for any
patient being discharged from the YNHH hospital and admitted to the IRU in
Milford. Public transportation is available to reach MH either by bus or frain for
patient families.

If the proposal fails to provide or reduces access to services by Medicaid recipients or
indigent persons, provide explanation of good cause for doing so.

§ “Whether the applicant has satisfactorily demonstrated that any .
consolidation resuiting from the proposal will not adversely affect health
care costs or accessibility fo care.” (Conn,Gen.Stat. § 19a-639(a)(12))

Response
Not applicable, this proposal does not fail to provide and does not reduce access fo

services for Medicaid recipients or indigent persons. Please refer to the response to
question 11. : '

Will the proposal adversely affect patient health care costs in any way? Quantify and provide
the rationale for any changes in price structure that will result from this proposal, including,
but not limited to, the addition of any imposed facility fees.

Response .
There will be no change to charges or reimbursement associated with the relocation

of IRU services.

Financial Information

§ “Whether the applicant has satisfactorily demonstrated hrow the proposal
will impact the financial strength of the health care system in the state or
that the proposal is financially feasible for the application,”
(Conn.Gen.Stat, § 19a-639(a)(4))

Describe the impact of this proposal en the financial strength of the state’s health care
system or demonstrate that the proposal is financially feasible for the applicant.

Response
The impact of this proposal on the financial strength of the sfafe’s health care system

will be positive. Please refer to responses to questions 1 and 9(c).
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16.

17

18.

. Provide a final version of all capital expenditure/costs for the proposal using QHCA Table 3.

Response
Please refer to OHCA Table 3 for a final version of all capital expendifures, A

description of the construction is provided below.

Construction Description

Beginning in late 2014, demolition of the MH’s 2nd floor Nlemorial Il West inpaﬁent
unit began, The IRU at MH will be consist of 24 beds in 21 patient rooms ( 3 semi
private, 18 private), new staff areas, work stations, a therapy gym, occupational.
therapy room, office space and storage. The unit is serviced by three elevators, two
visitor and one patient service related. Many of the existing walls were removed, and
ahatement completed, in addition al! patient room hathrooms were expanded.
Mechanical support systems including oxygen, suction, and nurse call are being
upgraded. Patient rooms will receive all new furniture and fixtures. A large gym area
will be created and have all new equipment to freat a variety of rehabilitation needs.
The décor and signage of the unit will be representative of YNHH, separate and
distinct from the MH units.

Attachment Vill contains copies of the existing and proposed floor plans.

List all funding or financing sources for the proposal and the dollar amount of each. Provide
applicable details such as interest rate; term; monthly payment; pledges and funds received

to date; letter of interast or approval from a lending institution.

Response
YNHH will fund the capital with operating funds.

. Include as an aftachment:

a. audited financial statements for the most recently completed fiscal year. If audited
financial statements do not exist, provide other financial documentation {e.g., unaudited
balance sheet, statement of operations, tax retumn, or other set of hbooks.), Connecticut
hospitals required to submlt annual audited financial statements may reference that
filing, if current;

Response
YNHH has previously submitted its FY 2014 audited financial statements to OHCA.

b. acomplete Financial Worksheet A (not-for-profit entity) or B {(for-profif entity),
available on OHCA’s websiie under "QHCA Forms,” providing a summary of revenue,
expense, and volume statistics, “without the CON project,” “incremental to the CON
project,” and “with the CON project.” Note: the actual results reported in the Financial

Worksheet must match the audited financial statement that was submitted or referenced.

Response
Financial Worksheet A has been completed and can be found in Aftachment [X.

Complete QHCA Table 4 utilizing the information reported in the attached Financial
Worksheet.
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Response
OHCA Table 4 has been completed utilizing the information reported in the attached
Financial Worksheet. '

19. Explain all assumptions used in developing the financial projections reported in the Financial
Worksheet.

Response
Assumptions used in developing the financial projections reported in the Financial
Worksheet have been provided in Attachment X.

20. Explain any projected incremental losses from operations resulting from the implementation
of the CON proposal.

Response
There are projected incremental losses from operations in EY 2015 and 2016. The

losses in FY 2015 are due to the fact that the unit in Milford will only have revenue for
a 4 month time frame {opening June 2015) but YNHH has to incur expenses
associated with the relocation and renovation of the unit. In addition, the existing [RU
unit on the Chapel Street campus will be closed for a time in order to prepare it for
use by the MSC. Losses in FY 2016 are essentially due fo depreciation costs and
therefore the financial impact is basically break-even on a cash basis.

21, Indicate the minimum number of units required to show an incremental gain from operations
for each projected fiscal year.

Response .
The minimum number of IRU discharges required to show an incremental gain from
operations In sach projected fiscal year are summarized below:

FY Minimum Number of IRU
Discharges fo Show
Incremental Gain from

Operations
2015 122
2018 505
2017 N/A
2018 N/A

Utilization

§ “The applicant's past and proposed provision of health care services fo
relevant patient populations and payer mix, including, buf not limited fo,
access to services by Medicaid recipients and indigent persons;”
(Conn.Gen, Stat. § 19a-639(a)(6))

22. Complete OHCA Table 5 and OHCA Table 6 for the past three fiscal years ("FY™}, current
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23.

fiscal year ("CFY") and first three projected FYs of the proposal, for each of the Applicant’s
existing and/or proposed services. Report the units by service, service type or service level.

Response
OHCA Tables 5 and 6 have been complefed. Please note that in FY 2012 the unif was

operated by the Hospital of Saint Raphael. One of the physiatrists left in early 2013
and this limited the unif’s ability to care for as many patients. Recruitment efforts
were extensive and difficult. YNHH was unable to recruit a physiatrist until late
summer in 2014. The added physician coverage will permit census growth.

Provide a detailed explanation of all assumptions used in the derivation/ calculation of the
projected service volume; explain any increases and/or decreases in volume reported in
OHCA Tables 4 and 5.

- Response -

24,

25,

Assumptions used in the derivation/calculation of the projected service volume are
provided below.

Volume increases for the IRYU are projected due fo the following factors:
» Physician staffing is sufficient to grow the average daily census;
»  YNHH’s MSC will attract new patients, some of which will require IRU services;
¢ Milford Hospital's orthopedic unit is expected to refer to the IRU; and
« The growing and aging population will increase the demand for IRU services.

Provide the current and projected patient population mix (number and percentage of
patients by payer) for the proposal using QHCA Table 7 and provide all assumptions. Note:
payer mix should be calculated from patient volumes, not patient revenues.

Response
The current and projected patient population mix by payer has been provided in

OHCA Table 7. The projected payer mix is expected to remain the same. Please note
that approximately a dozen patients shown in the Medicare category also have
Medicald (as a secondary payer}.

§ “Whether the applicant has safisfactorily identified the population fo be
served by the proposed project and satisfactorily demonstrated that the
identified population has a need for the proposed services;”
(Conn.Gen. Stat. § 19a-639(a)(7))

Describe the population (as identified in question 8(a)) by gender, age groups or pergons
with a specific condition or disorder and provide evidence (i.e., incidence, prevalencs or
other demographic data) that demonstrates a need for the proposed service or proposal.
Please note: if populaiion estimates or other demographic data are submitted,
provide only publicly available and verifiable information (e.g., U.S. Census Bureau,
Department of Public Health, CT State Data Center) and document the source.

Response :
Please refer to the response to questions 8(a) and 8{e).
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28.

20,

30.

31.

26.

31

Using OHCA Table 8, provide a breakdown of utilization by town for the most recently
completed FY. Utilization may be reported as number of persons, visits, scans or other unit
appropriate for the information belng reported.

Response
OHCA Table 8 has been completed and includes a breakdown of ufilization hy town

for the most recently completed FY.

§ “The utilization of existing health care facilities and health care services i
the service area of the applicant,” (Conn.Gen.Stal. § 19a-639(a)(8))

Using OHCA Table 9, identify all existing. providers in the service area and, as available, list
the setvices provided, population served, facility ID, address, hours/days of operation and
current utilization of the facility. Include providers in the towns served or proposed fo be
served by the Applicant, as well as providers in towns configuous to the service area.

Response
OCHA Table 9 has been completed to identify existing providers in the service area.

Describe the effect of the proposal on these existing providers.

Response
There will be no impact on existing providers. This proposal invoives the relocation

of an existing unit from New Haven to Milford. Projected growth is based on
increased volume within the YNHHS and population growth.

Describe the existing referral patterns in the area served by the proposal.

Response
Referrals to the IRU are generally made by the discharge planning staff and attending

physician caring for a patient during an acute care hospital admission. If additional
rehabilitation is required and the patient can tolerate at least 3 hours of therapy per
day, a referral is made fo an IRU facility. YNHH's IRU is frequently referred to by
YNHH discharge planning staff and attending physicians, however, the unit also
receives referrals from other area hospitals.

Explain how current referral patterns will be affected by the proposal,

Response
Current referral patterns are expected to be maintained. Once the unit relocates to

MH, it is expected that MH’s orthopedic unit will refer patients to the unit more
frequently.

§ “Whether the applicant has satisfactorily demonstrated that the proposed
project shall not result in an unnecessary duplication of existing or
approved health care services or faciiifies,” (Conn.Gen, Stat. § 19a-
639(a)(9))

If applicable, explain why approval of the proposal will not result in an unnecessary
duplication of services.
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Response
The proposal will not result in any unnecessary duplication of services as it
represents relocation of an existing service.

§ “Whether the applicant has satisfactorily demonstrated that the proposal
will not negatively impact the diversity of health care providers and patient
choice in the geographic region. . .” (Conn.Gen. Stat. § 19a-63%(a}(11))

32. How wili the proposal impact the diversity of health care providers and patient cholice or
reduce competition in the gecgraphic region?

Response
Not applicable. This proposal represents a relocation of existing service. There will
be no reduction in patient choice or reduce competifion in the geographic area.
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Tables

TABLE 1
APPLICANT'S SERVICES AND SERVICE LOCATIONS

New Service or

Service Street Address, Town POSF::_L&:LOH Dags;:::;;;iof Proposed
P Termination

Inpatient 1450 Chapsl Street, New Haven | Patients in need 24 hours per day, 7 | Relocation from
Rehabilitation of rehabilitation days per week New Haven to
Service services after Milford

acute

hospitalization

[back to guestion]'
TABLE 2
SERVICE AREA TOWNS

[back to question]

Version 022015

List the official nams of town* and provide the reason for inclusion.

Town* Reason for Inclusion
New Haven 20% of valume
Hamden 10%
East Haven 10%
West Haven 10%
North Haven 5%
Orange 5%
Milford 5% as well as new Eocat[oq will improve
access for Milford area residents
Wallingford 4%
North Branford 4%
Branford 3%
Guilford 3%

= \illage or place names are not acceptable. Towns are ncluded above hecause they represent
the top 80% of volume In FY 2014,
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TABLE 3

TOTAL PROPOSAL CAPITAL EXPENDITURE
Purchase/Lease . Cost
Equipment {Medical, Non-medical Imaging) 1,687,035
Land/Building Purchase* 0
Construction/Renovation™ 3,286,700
Land/Building Purchase* 0
Other (contingency, salaries, prof fees, miscy~** 724,900
Total Capital Expenditure (TCE) 5,698,635
Lease (Medical, Non-medical Imagingy™*
Total Capitat Cost (TCO)
Total Project Cost (TCE+TCO) 5,698,635

[back to guestion]

¥ Iithe propoesal involves a land/uilding puichase, attach a real estafe property
appraisal including the amount; the useful life of the building; and a schedule of
depreciation.

* |fthe proposal involves construction/rencvations, attach a description of the proposed
buliding work, including the gross squars feet; existing and proposed fioor plans;
commencement date for the construction/ renovation; completion date of the
construction/renovation; and commeancement of operations date.

*|f the proposal involves a caplial or operating equipment lease andfor purchase,
attach & vendor quote or invoice; achedule of depreclation; useful fife of the equipment;
and anticipated resldual value at the end of the isase or lpan term.

=+ Other Includes contingency, salarles, professional fees, signage, moving costs,

TABLE 4
PROJECTED INCREMENTAL REVENUES AND EXPENSES
FY 2015 FY 2016 FY 2017

Revenue from Operations $699,753 $11,420,280 $16,007,076
Total Operating Expenses $3,543,654 $12,073,156 $14,651,875
Gain/L.oss from Operations ($2,643,801) ($652,876) $1.,445,201
*Fill in years using those reposted in the Financial Worksheet atiached,
[back to quesfion}
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TABLE 5
HISTORICAL UTILIZATION BY SERVICE

Actual Volume
{Last 3 Completed FYs) CFY Volume*
Service* FY 2012 FY 2013 FY 2014 FY 2015
390 257 187 | 221 {(annualized)
{RU Discharges
Total 300 257 197 221

*  For periods greater than & months, report annualized volime, identifying the humber of actual months covered and the

method of annualizing. For periods less than 8 months, report actuaf volume and identify the period covered.
** |dentify each senvice type and lavel adding lines as necessary. Provide the numbset of visits or discharges as appropriate for
each service type and level listed.
_M*Fill in years. If the #me period reported s not identical to the fiscal year reporied in Table 4 of the application, provide the

date range using the mm/dd format as a footnole fo the fable.

[back to question)

[back fo question]

TABLE®G
PROJECTED UTILIZATION BY SERVICE

Projected Volume
Service® FY 2015 FY 2016 FY 2017
IRY Discharges 221 330 388
Total 221 338 388

* |dentify each service type by location and add lines as necessary. Provide the number of
visits/discharges as appropriate for each service fisted.
** |f the first year of the proposal Is only a partial year, provide the first partial year and then

the first three full FYs. Add columns as necessary. [fthe time period reporfed is not
Identical to the fiscal year reported In Table 4 of the application, provide the date range
using the mmv/dd format as a footnote to the tabls.

TABLE 7
APPLIGANT’S CURRENT & PROJECTED PAYER MIX — [RU ONLY
Current Projectad
FY 2015 FY 2016 FY 2017 FY 2018
Payer Disch Disch Disch Discl
Ischarges
lsc*:rges 2, 1sc* :rges % ISC* jrges % c*** o] °,
Medicare® 159 | 72.08% 244 | 72.08% 270 | 72.08% 297 | 72.08%
Medicaid* 11 051% 2| 051% 2| 051% 2| 0.51%
CHAMPUS &
TriCare
Total 160 | 72.55% 246 | 72.59% 281 | 72.59% 299 | 72.59%
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3 Current Projected
FY 2015 FY 2016 FY 2017 FY 2018
Payer : .
Discii rges % Disc:irges " Disc:):rges % Disc:i::rges %
Governtment '
Commercial 58 | 204% 90 | 26.4% 102 1 26.4% 108 | 26.4%
Insurers
Uninsured
Workers 21 1.02% Co3| o 1.02% 41 1.02% 4| 1.02%
Compensation
Total Non- B0 | 27.41% 93 | 27.41% 106 | 27.41% 13 | 27.41%
Government
Total Payer 221 100% 338 100% 388 100% 412 100%
Mix

* Includes managed care activity.

** Filt in years. Ensurs the period coverad by this table corresponds to the period covered in the projections
provided. New programs may leave the "current” column blank. ’

*+ Shight differences due to rounding

[back o question]

TABLE 8
UTILEZATION BY TOWN

Utilizafion FY 2014
Town [RU Discharges
New Haven 34
Hamden 21
East Haven - 19
Wast Haven ' 19
North Haven 10
Orange g
Milford g
Wallingford 7
N. Branford 7
Guilford 5
Madison 4
Woodbridge ) 4
Other ' 46
Total 197

* List inpatient/outpatient/ED volumes separately, i applicable

** Fifl in year if the time pericd reported is not idenfical to the fiscal year
reported on pg. 2 of the application; provide the date range using the
mmidd format as a footnote to the table.

[back to question]

e
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TABLE 9
} SERVICES AND SERVICE LOCATIONS OF EXISTING PROVIDERS
Service or Population Facility ID* Facility's Provider Name, Hours/Days Current
Program Name Served ¥ Street Address and Town of Operation | Utilization™
St Vincenf's IRU (10 beds) | 1396751816 | 2800 Main Steet, Bridgeport, CT | 24/7 3z
Medical Center
Bridgeport IRU (16 beds) | 16849260845 | 267 Grant Strest, Bridgeport 2417 58
Hospital
Norwalk Hospital | IRU (12 beds} | 1645263880 | 34 Maple Streef, Norwalk 2417 24
Stamford Hospital | IRU (17 beds} | 13563314256 | 30 Shelburne Road, Stamford 2417 73

* Provide the Medicare, Connecticut Department of Soclal Services (D88), or National Provider identifier (NP1} facliity
[dentifier and labsl column with the identifier used.
** Current utilizaiion based on available CHIME discharge data for DRGs 245 and 946 for FY 2815 (Oclober and Nevember).

[back to question]

i
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Conretticui Department
of Public Health

Supplemental CON Application Form
Termination of a Service
Conn. Gen. Stat. § 19a-638(a)(5),(7),(8),(15)

Applicant: Yale-New Haven Hospital

Project Name: Relocation of Inpatient Rehabilitation Service from
New Haven to Milford, Connecticut

,,,,,,,,,,
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2. Project Description: Service Termination
a. Please provide

i, adescription of the history of the setvices proposed for termination, including when
they commenced ,

Response
The IRU commenced service on May 5, 1995 under the license of the Hospital

of Saint Raphael. This service hecame part of YNHH through its acquisition of
the Saint Raphael Healthcare System effective September 12, 2012,

ii. whether CON authorization was received and,

Response
YNHH staff are unable to locafe a CON application and therefore are unsure

whether one was required at the time the unit opened in 1995 by the Hospital
of Saint Raphael.

fi. if CON authorization was required, the docket number for that approval.

Response
Not applicable. See the response to question 1{a) (ii).

b. Explain in detail the Applicant’s rationale for this fermination of services, and the process
undertaken by the Applicant in making the decision to terminate.

Response
As stated throughout the main CON application, YNHH is not terminating the IRU

service, but relocating it from New Haven {Chapel Street campus) to leased space
at MH. The rationale for this relocation is summarized below,

YNHH plans to relocate the IRU to leased space in MH’s main hospital building,
[ocated at 300 Seaside Avenue. YNHH will continue to operate, staff and hill for
IRU services provided in the Milford location. The [RU in Milford will operate as a
YNHH satelflite location, using existing YNHH licensed beds. It is important to
stress that the IRU in the Milford location will provide the same services to the
same patients by the same staff, just at a different physical location.

The impetus for this relocation is to address physical space constraints on
YNHH’s New Haven campus and create needed post-operative space for YNHH's
Musculoskeletal Center (MSC) being established on the Chapel Street campus.
The MSC brings tegether orthopedics, neurology, rheumatology, physiatry, pain
management and podiatry. Physician office space for all of these specialty
physicians will be located in one area on the Chapel Street campus.
Rehabilitation therapies such as physical, occupational and speech therapy will
also bhe located in the same area. Two existing operating rooms have been
renovated and equipped to offer state-of-the art equipment for musculoskeletal
surgeries. Musculoskeletal services will also be provided in existing outpatient
" locations including Guilford, Milford and fwe locations in New Haven. Inpatient
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volume projections for the MSC require an additional inpatient nursing unit and
there are no cost effective options on the New Haven campus. Services to be
provided by the MSC are considered acute care services and therefore should be
located with other related acute care services. The current JRU location is ideal
for the MSC unit required. The proposal does not require any additional beds to
be added fo YNHH’s license. '

The IRU will be relocated to the second floor at MH’s main hospital building. The
onit is being renovated to house 24 beds, YNHH's current CMS certified beds.
There will be some significant improvements to the unit’s configuration and
ambiance as compared with the current IRU in New Haven. A total of 18 private
rooms will be available as compared fo two {2) on the current unit. The unit wili
have new and pleasant fumishings. All needed support spaces, offices, a
conference room, storage, etc. will be located on the same floor close to the unit.
A rehabilitation gym will be located in close proximity to the unit.

Did the proposed termination require the vote of the Board of Directors of the Applicant?
if so, provide copy of the minutes (excerpted for other unrelated material) for the
meeting(s) the proposed termination was discussed and voted on.

Response
The proposed relocation did require a vote of the Board of Directors and its

resolution has already been referenced in the main CON application.

3. Termination’s Impact on Patients and Provider Community

a. For each provider to which the Applicant proposes transferring or referring clients,

provide the below information for the last completed fiscal year and current fiscal year,

Response
Not applicable. YNHH is not proposing to transfer or refer clients o another
provider. -

Table A
PROVIDERS ACCEFTING TRANSFERS/REFERRALS
Facility Name | Facility [D* Facillty Address Total | Available | Utlization | UCEaten
actitty Nam Capacity | Capaclty | FY X0+ CPyes

*  Please provide either the Medicare, Connecticut Department of Seciat Seivices (2$3), or Naticnal Provider
identifier (NP1} faclity Identifier and labsl column with the Jdentifier used.
** il In year and identify the petiod covered by the Applicant's FY (e.g., July 1-dune 30, calendar year, efc.). Label and provide the
number of visits or discharges as appropriate.

e
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%= For periods groator than 6 months, roport annualized volume, identifying the number of actual months covered and the methad of
- :3 annualizing. For periods less than six months, repert actual volume and Identify the pericd covered.
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. Provide evidence (e.9., written agreements or memorandum of understanding) that other

providers in the area are willing and able to absorb the displaced patients.

Response
Not applicable. There will be no displaced patients.

Identify any special populations that utilize the service(s) and explain how these
populations will maintain access to the service following termination at the specific
location; also, specifically address how the termination of this service will affect access
to care for Medicaid recipients and indigent persons.

Response
The IRU provides services to a specialized patient population based on Federal

Regulations (42 CFR 412.29(b)(2)). As stated in the main GON application, federal
regulations require that at least 60% of the inpatient rehabilitation patients have
one of these 13 medical conditions:

Stroke;

Spinal cord injury; -

Congenifal deformity;

Amputation;

Major multiple trauma;

Fracture of femur {hip fracture);

Brain injury;

Neurological disorders including (Multiple Sclerosis, Motor neuren
diseases, Polyneuropathy, Muscular Dystrophy; and Parkinson’s Disease);
9. Bums;

10. Arthritis conditions resulting in significant functional impairment;

11. Systemic vasculidities resulting in significant functional impairment;
12. Sever or advanced osteoarthritis; and

13. Knee or hip joint replacement for bilateral joint, extreme obesity or age
greater than 35.

PN RN

In addition to the diagnoses and conditions listed above, patients with complex
rehabilitation and medical needs may also be admitted to an [RU if required and
patients qualify. To qualify for Medicare coverage of IRU services, patients must
be able to tolerate and benefit from at least 3 hours of therapy per day for at least
five days per week. WMany commercial payers have similar requirements.

The IRU has and will continue to be available to all patients, including Medicaid
patients, who meet the clinical criteria for admission.

Describe how clients will be notified about the termination and fransfer to other
providers.

Response
The community will be notified about the IRU relocation through a variety of

mechanisms. The table below ouflines the mechanisms that will be employed to
notify key target audiences.

Version 022015 Page 40 of 42
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Inpatient Rehabilitation Unit Refocation ta Milford Hospital: Marketing and Communications

QBJECTIVE Announce Inpatient rehabifitation unit moving from Yale-New Haven Hospital Salnt Raphael Campus te
Milford Haspital, The inpatient rehablitatton unit will be operated by YNHH,

Mediaand General 18D

MediaRefease  Announce relocation to [ocal media
Public
Internal Bulletin (YNHH Employee Newsletter), Medical Staff  YNHH, YMG i:12]
Communications Bulletin (YNHH Medical Staff}, NEMG CEO update {employees and
(Online Physician Newslatter for Northeast Medical — medical staff)
Group)
External Advanding Care {YNHH online community newslatter,} Consumer TBD
Communicatlons Miiford Senlor Center newsletter
Brochure Outline services; available to MDs, care Physicians/ b
coordinators/sacial workers/familias {onsumers
Soclal Media Facebook/Twitter Consumer TBD
Wehpage Update on Rehabilitation services page on YNHH.ovg.  Consumer T8D
Paid Advertising Execute print advertising campalgn In local newspapers Constimer TBD
and magazines
Opening Event Host formal ribbon-cutting ceremony inviting local Employees 8D
community YNHH/Cansumers

For DMHAS-funded programs only, attach a report that provides the following
information for the last three full FYs and the current FY to-date:

i. Average daily census;

li. Number of clients on the last day of the month;

ii. 'Number of clients admitted during the month; and

iv. Number of clients discharged during the month.

Response
Not Applicable. The IRU is not a DMHAS-funded program
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YALE-NEW HAVEN HOSPITAL

EXECUTIVE COMMITTER OF TITE
BOARD OF TRUSTEES

RESOLUTIONS RELATING TO THE APPROVAL OF THE TEKMS FOR THE
DEVELOPMENT OF A YNHH REHABILITATION UNIT LOCATED WITHON
MILFORD HOSPITAL

 July 11,2014

WHERNAS, Yale-New Haven Hospital (the “Hospital,”) has determined that the
establishment of a satellite inpatient rehabilitation nuit (“TRU”) will contribute toward improved
quality of life for patients who have experienced debilitating conditions;

WIHEREAS, Yale-New Haven Health Services Corporation and the Hospital
{collectively, “YNHHS”) recognize the exceptional care that is provided st Milford Hospital and
the quality of Milford Hospital’s facilities, and believe that well-structured partnerships between
healthcare providers, such as YNIHHS and Milford Hospital, will position delivery systems fo

* perform optimally in the current hesltheare environment;

WHEREAS, a strategic partnership between Milford Hospital and YNHHS, beginning
with the development of a Yale-New Haven Hospital satellits lnpatient rehabifitation unit located
within Milford Hospital (the “Proposed Transaction™), i i
. . _will allow the Hospital to
utilize resources avajlable at Milford Hospitel and Milford Hospital to preserve its independence,
and will provide a unigue opportumity to reduce costs, deliver better support for patients and their
famnily members, and create a regional resonrce to accommodate the needs of patients from New
Haven, Milford, and the other communities served by Yale New Haven Health Systerm affiliates;

WHEREAS, The Executive Committee of the Board of Trustees is authotized pursuant to
Section 5.4(a) of the Hospitel’s Bylaws fo exorcise all such powers of the Board of Trustees in the
intervals between meetings of the Board of Tiustess; and

WHERFEAS, in fintherance of the YNHHS's goals, the Board of Trustees has determined
that it is in the best interest of the Hospital to enter into a letter of intent with Milford Hospital to
conduct exclusive neeotiations reparding the Proposed Transaciion

and to epfer into a definifive agreement with Mitford
Hospital with respect to the Proposed Transaction (the “IRU Definitive Agreement”), 1
pursuant fo the terms set forth in Exhibit A

THEREFORE, BE 1T RESOLVED, as follows:
Section 1.  The Board of Trustees hereby authorizes the Hospital to enter info fhe

IRU Defimtive Agresment with Milford Hospital, each substantially consistent
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with the teyms set forth in Bxhibit A, and as more fully described in the materials presented to
the Board,

Section2.  The Board of Trustees hereby authorizes the Chief Fxecunfive Officer or
the Pregident of the Hospital to execute - the IRU Definitive Agreement on
behalf of the Hospital, and authorizes the Chief Executive Officer, President, Chief Financial
Officer, and Genersl Counsel to perform and fake such other actions, including, without
Limitation, executing any other document or agresment required fo consummate the Proposed
Transaction, as may be necessary and proper to accomplish the intent and purposes expressed in
these resolutions.

Section3.  Any and all actions previousty falken by the officers or employees of the
Hospital in connection with the foregoing tesolutions ate hereby atified, approved and
sonfirmed in all respects.

Section 4, The Executive Committes of the Board of Trustess hereby recommends
that the foregoing resolutions be approved by Yale-New Haven Health Services Corporation,

CERTIFICATION

The wndersigned secretary of Yale-New Haven Hospital hereby cerfifies that the foregoing
resolution was adopted by the Bxecutive Committes of the Board of Trustees and remains in full
force and effect without amendment as of the date hereof.

Adopted this 11% day of July 2014,

%@%é > é{"“—’

Vincent A. Calarco
Secretary
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S TRU Definifive Apreement: Summary of Proposed Terms

General:

Non-Physician Staffing:

" Medics] Direction:

Space and Equipment:

Hinancial Terins:

Y

VNI will establish an IRU at Milford Hospital as a “hospital withina
hospital® YNHH will transfer its existing IRX such that the beds will be
re-located from YNHH's Saint Raphael campus in New Haven. The IRU
shall be a YINHH service.

YNEH will employ o engage all technical, nursing and other staff required
for the efficlent oporation of the IRU, except with respeet o putchased
ancillary services as desoribed below.

YNHH will appoint & medical ditector to oversee setvices provided at the
TRU sud be responsible for all clinfeal oversight of the IRU.

VNHE will lease space at Milford Hospital for an initial term of five (5)
yenrs gt 3 fair market rent agreed upon by the Parties for foe TRU. Such
space shall be reasonably seceptable to YNHEH in light of regulatory
requirements and be appropriate for the level and type of services to be
provided within the unit, all as determined appropriate by YNHH,

At the option of YNHH, the lease shall be rensweble for two successive
five-year termns, provided YNHH gives written notloe of ifs intent to renew
at. Toast ono year before the expivation date. Tpon expiration of the leass,
the promises shall revert to the exelusive use snd comtrof of Milford
Hospital without any payment doe YINHEH.

YINHH and Milford Hospital shall evaluate whether equipment necessary
for the unit will be provided by Mitford Hlospital under a fair matlet value
lease to YNITH or independently procured by YN,

VINHH will bill, collect and retain receipts for services provided at the IRUL

Subjsct to confitmation that the terms of the arrangement are consistent
with fair matket valye, YNEH will pay av annual fajr market value rental
fos (estimated at § anawally),

for uss of the beds including; beds, space, pm'lcing; Tacilities,
houseleeping, utilities, scoutily, enginesring, admissions, and
telecommunications.

YINFH will purchase from Milford Hospital mutually agreed to ancillary
services, such as pharmacy, laboratory, physici! therapy, cecupational
therapy, radiology and special procedures within appropriate quality, safsty
and service parameters at a pet diem rate pet occupied bed. This rate shall
te determined by a Falr Market Value analysis. Assoming 290%
oeonpanoy tato, the total payment for such services is estimated at $
annually,

VNI will make and pay for the required capital investments to the unit.
The configieation and changes will be mutnally agreed to with Milford
Hospital leadership, :
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miternal Kevenue Service . Departmant of the Treasury
P,0, Eox 9107
Distdcl JFK Federal 8idg,, Boston, Mass, 02203
Diractor . . 5
Yale-New Haven Hospital Inc. Person lo Contact:  Daniel T. Valenazano
789 Howard hvenue . )
New Haven, Ct. 0650k Telephone Number: (617) 223~14h2
Refur Reply lo: EO: Processing Unit
rpate: JUL 16 1979

Name of Organization: Same

. Gentlemen: LLF

This is in reply to your recent letter requesting a copy of
an exemption letter for the above-named organization.

Due to our records retentién program, a copy of the original '
letter is not available. .

-

[x ] However, records in this: office. show that a detefmination
letter was issued in __November 1966 __ruling that the
organization was exempt from Federal Income Tax under

Section (now) so0r{¢}{3) of the Internal Revenue Code of 1954..

] However, records in this office show that the organization
is exempt under Section (now) - of theé Internal

.R-g-\?enue Code as part of -a group ruling issu_ed to S

——

'E‘ur‘cher, ﬂ}e organization is not a private foundation because
1t .1s an organization described under Section_170(b){1){a)(vi) and

This ruling remains in effect as long as there axﬁg%cz(]é%n‘anges
in the character, purposes, or method of operation of the
organization,

L trust the foregoing information will serve your purpose,

If you have any questions, you may contact Jthe person whose name ar
telephone number are shown in the heading of this letter.

Sincerely yours,

WIZyemke

District Director
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DEPARTMENT OF HEALTH AND HUMAN SERV}G:S .
Centers for Medicare and Medicald Sepvices

- [ . PROVIDER TIE-IN NOTICE DATE

(Addihon, Deletmn or Gﬁrrect{un 1{: tha intemmdiary Ltst of Providers} Seprember 30, 2014

A{nis oF pacmnp_n R UMBER
470822
Yuie-New Haven Hospital 97-1022
. EFFECTIVE DATE OF

CERTIFCATION

120 York Street, New Haveu, CT 06504

T

T, INTERMEDIARY
NUMBER

B sab I MIDER IR i SR :
A FlSGAL YEAR END‘NG DATE B. AUTHORIZED INTERMED

National Goverament Services, Inc {NGS)
1311

REDBECATRE OFATE S TRLAD COMPIETEPHE ROt 3'(§Ml§f
C EAGILF T SHAHE AND PROVIDER NUREER PHIGR TO

EERECTIE ATE oF

CHANGE OF OWNERSHIP {CHOW) CHANGE OF OWNERSHIF{Write "Unchanged™ if appilaable) QF PREVIQUS {WWNER
B, INFERMEDIARY FOR PREVIGUS GWRER [ same as ke ilb write *Unchanged”) W, EFFEC TIVE UATE OF
INTERMEDIARY GHANGE
{Completg where 1B
and HG Alfer)

A OUTGDING INTERMED]ARY NUMBER OUTGOING INTERMEDIARY NE. C. PROVIGER'S FISTAL
YEAR END DATE

'_—.ﬂ—-——-n_l—-du-'

D. INGOMING INTERMEDIARY NUMBER & IRCOMING NTERMEDIARY NAKE « F. EFFECTIVE DATE OF
GHANGE OF INTERMEDIARY

A. GHEGK ONE 3 EFFEGTNE C. SERV[CH’{G INTERMEDIARY

(A

B. | reamemm'r N

DATEOF NUNMBER
TERMINATION

VOLUNTARY

INVOLUNTARY

Yale-New Haven Hospitad has increased their PPS excluded inpatient Rebabilitation Unit (67-T022) from 18 beds to 24 beds;
effective, October 18, 2014

Please see astached CMS spproval notice

r—.om; HCFA—20 7 -Bz;))R;e'\risadzlsﬂ . 'u.s.nyn:wmvu-ms-.m‘

[ —— T
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Attachment IV — CMS Inpatient Rehabilitation Facility
Coverage Criteria
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100 - Treatment for Infertility
(Rev. 1, 10-01-03)
A3-3101.13

Effective for services rendered on or after January 15, 1980, reasonable and necessary
services associated with treatment for infertility are covered under Medicare. Like
pregnancy {see §80 above), infertility is a condition sufficiently at variance with the usual
state of health to make it appropriate for a person who normally would be expected to be
fertile to seek medical consuliation and treatment. Contractors should coordinate with
QIOs to see that utilization guidelines are established for this treatment if inappropriate
utilization or abuse is suspected.

The inpatient rehabilitation facility (IRF) benefit is designed to provide intensive
rehabilitation therapy in a resource intensive inpatient hospital envirorment for patients
who, due to the complexity of their nursing, medical management, and rehabilitation
needs, require and can reasonably be expected to benefit from an inpatient stay and an
interdisciplinary team approach to the delivery of rehabilitation care.

The IRF benefit is not to be used as an alternative to completion of the full course of
treatment in the referring hospital, A patient who has not yet completed the full course of
treatment in the referring hospital is expected to remain in the referring hospital, with
appropriate rehabilitative treatment provided, until such time as the patient has completed
the full course of treatinent, Though medical management can be performed in an.IRF,
patients must be able to fully participate in and benefit from the intensive rehabilitation
therapy program provided in IRFs in order to be transferred fo an IRF. IRF admissions
for patients who are still completing their course of freatment in the referring hospital and
who therefore are not able fo participate in and benefit from the intensive rehabilitation
therapy services provided in IRFs will not be considered reasonable and necessary.

Conversely, the IRF benefit is not appropriate for patients who have completed their full
course of treatment in the referring hospital, but do not require intensive rehabilitation.
Medicare benefits are available for such patients in a less-intensive setting.

IRF care is only considered by Medicare to be reasonable and necessary nnder
1862(a)(1)(A) of the Social Security Act if the patient meets all of the requirements
outlined in 42 CFR §§412.622(a)(3), (4), and (5), as interpreted in this section. This is
true regardiess of whether the patient is treated in the IRE for I or more of the 13 medical
conditions listed in 42 CFR §412.23(b)(2)(ii) or not, Medicare requires determinations of
whether IRF stays are reasonable and necessary to be based on an assessment of each
beneficiary’s individual care needs.

For detailed goidance on the required qualifications of a therapist, required skills of a
therapist, and medically necessary and appropriately documented therapy services, see
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Pub. 100-02, Medicare Benefit Policy Manual, chapter 15, sections 220 and 230. The
policies in those sections describe a standard of care that should be consistent throughout
the therapy disciplines, regardless of the setting of care.

110.1 - Documentation Requirements
(Rev. 112, Issned: 10-23-09, Effective: 01-01-16, Implementation: 01-04-10)

Medicare coniractors must consider the documentation contained in a patient’s IRF
medical record when determining whether an TRF admission was reasonable and
necessary, specifically focusing on the preadmission screening, the post-admission
physician evaluation, the overall plan of care, and the admission orders.

110.1.1 - Required Preadmission Screening
(Rev. 112, Issued: 10-23-09, Effective: 01-01-10, Implementation: ¢1-04-10)

A preadmission screening is an evaluation of the patiest’s condition and need for
rehabilitation therapy and medical {reatment that must be conducted by licensed or
certified clinician(s) within the 48 hours immediately preceding the IRF admission. A
preadmission screening that includes all of the required elements, but that is conducted

-more than 48 howurs immediately preceding the IRF admission, will be accepted as long as

an update is conducted in person or by telephone to doctument the patient’s medical and
functional status within the 48 hours immediately preceding the IRF admission in the
patient’s medical record at the IRF. The preadmission screening in the patient’s IRF
medical record serves as the primary documentation by the IRF clinical staff of the
patient’s status prior to admission and of the specific reasons that led the IRF clinical

- staffto conclude that the IRF admission would be reasonable and necessary. As such,

IRFs must make this documentiation detailed and comprehensive.

The preadmission sereening documentation must indicate the patient’s prior level of
fanction (prior to the event or condition that led to the patient’s need for intensive
rehabilitation therapy), expected level of improvement, and the expected length of time
necessary to achieve that level of improvement. Tt must also include an evaluation of the
patient’s risk for clinical complications, the conditions that eaused the need for
rehabilitation, the treatments needed (i.e., physical therapy, occupational therapy, speech-
language pathology, or prosthetics/orthotics), expected frequency and duration of
treatment in the IRF, anticipated discharge destination, any anticipated post-discharge
treatments, and other information relevant to the care needs of the patient.

If the patient is being transferred from a referring hospital, the preadmission screening
may be done in person or through a review of the patient’s medical records from the
referring hospital (either paper or electronic format), as long as those medical records
contain the necessary assessments to make a reasonable determination. However, a
preadmission screening conducted entirely by telephone will not be aceepted without
transmission of the patient’s medical records from the referring hospital to the IRF and a
review of those records by licensed or certified clinical staff in the IRF.

54




The IRF is responsible for developing a thorough preadmission screening process for
patients admitted fo the IRF from the home or community-based environment, which is
expected to inclnde all of the required elements described in this section. However, such
admissions may not necessatily involve the vse of medical records from a prior hospital
stay in another inpatient hospital setting unless snch records are pertinent to the
individual patient’s sitvation.

Individual elements of the preadmission screening may be evaluated by any clinician or
group of clinicians designated by a rehabilitation physician, as long as the clinicians are
licensed or certified and qualified to perform the evaluation within their scopes of
practice and training. Although clinical personnel are required to evaluate the
preadmission screening information, each IRF may determine its own processes for
collecting and compiling the preadmission screening information. The focus of the
review of the preadmission screening information will be on its completeness, accuracy,
and the extent to which it supports the appropriateness of the IR admission decision, not
on how the process is organized.

The “rehabilitation physician” need not be a salaried employee of the IRF but must be a
licensed physician with specialized training and experience in rehabilitation. For ease of
exposition throughout this document, this physician will be referred to as a “rehabilitation
physician™.

All findings of the preadmission screening must be conveyed to a rehabilitation physician
prior to the IRF admission. In addition, the rehabilitation physician must document that
he or she has reviewed and concurs with the findings and resulis of the preadmission
screening prior to the IRF admission.

All preadmission screening documentation (including documents transmitted from the
referring hospital or other prior inpatient hospital stay, if applicable) roust be retained in
the patient’s medical record at the IRF,

“Trial” IRF admissions, during which patients were sometimes admitted to IRFs for 3 to
10 days to assess whether the patients would benefit significanfly from treatment in the
IRF or other settings, are no longer considered reasonable and necessary. Such
determination must be made through a careful preadmission screening prior to the
patient’s admission to the IRF.

110.1.2 - Required Post-Admission Physician Evaluation
{Rev, 112, Issued: 10-23-09, Effective: 01-01-10, Implementation: 01-04-10)

A post-admission physician evaluation of the patient must be performed by a
rehabilitation physician. The purpose of the post-admission physician evaluation is to
document the patient’s status on admission to the IRF, compare it to that noted in the
preadmission screening documentation, and begin development of the patient’s expected
course of treatment that will be completed with input from all of the interdisciplinary
team members in the overall plan of care (as discussed in section 110.1.3). The post-
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admission physician evaluation must identify any relevant changes that may have
occurred since the preadmission screening and must include a documented history and
physical exam, as well as a review of the patient’s prior and current medical and
functional conditions and comorbidities.

In order for the IRT stay to be considered reasonable and necessary, the post-admission
physician evaluation must be completed within the first 24 hours of admission to the IRF
and must support the medical necessity of the IRF admission. The post-admission
physician evaluation documentation must be retained in the patient’s medical record at
the IRF.

What to do if there are differences between the preadmission screening and the post-
admission physician evaluation (within the first 24 hours of admission to the IRF):

In most cases, the clinical picture of the patient that emerges from the post-admission
physician evaluation will closely resemble the information documented in the
preadmission screening. However, for a variety of reasons, the patient’s condition at the
time of admission may occasionally not match the description of the patient’s condition
on the preadmission screening. This could occur, for example, if the patient’s condition
changes after the preadmission screening is completed. In these cases, it is important for
a rehabilitation physician to note the discrepancy and to document any deviations from
the preadmission screening as a result. For example, if the patient’s preadmission
screening indicated an expectation that the patient would actively participate in an
intensive rehabilitation therapy program on admission fo the IRF, but the patient is only
able fo tolerate a less intensive therapy program on the first day due to an increase in pain
secondary to a long ambulance trip to the IRF, the IRF does not have to discharge the
patient since the clinicians fully expect the patient to be able to participate in the
intensive rehabilitation program the next day. Instead, the reason for the temporary
change must be noted in the patient’s medical record at the IRF,

In addition, the preadmission screening and the post-admission physician evaluation
could differ in rare cases when a patient’s preadmission screening indicates that the
patient is an appropriate candidate for IRF care but this turns out not to be the case,
either, for example, due to a marked improvement in the patient’s functional ability since
the time of the preadmission screening or an inability to meet the demands of the IRF
rehabilitation program. Ifthis occurs, the IRF must immediately begin the process of
discharging the patient to another setting of care. It might take a day or more for the IRF
to find placernent for the patient in another setting of care. Medicare contractors will
therefore allow the patient to continue to receive treatment in the IRF until placement in
another setting can be found. However, in these particular cases, any IRF services
provided afier the 3° day following the patient’s admission to the IRF (considering the
day of admission fo be the 1* day) are not considered reasonable and necessary, In these
particular cases, instead of denying the entire IRF claim for not meeting the criteria in
section 110.2 of this chapter, Medicare authorizes its contractors to permit the IR¥ claim
to be paid at the appropriate case mix group (CMG) for IRF patient stays of 3 days or
less.
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110.1.3 - Required Individualized Overall Plan of Care
(Rev. 112, Issned: 10-23-09, Effective: 01-01-10, Implementation: 01-04-10)

Information from the preadmission sereening and the post-admission physician
evaluation, together with other information garnered from the assessments of all therapy
disciplines involved in treating the patient and other pertinent clinicians, will be
synthesized by a rehabilitation physician to support a documented overall plan of care,
including an estimated length of stay, The overall plan of care must detail the patient’s
medical prognosis and the anticipated interventions, fonctional outcomes, and discharge
destination from the IRF stay, thereby supporting the medical necessity of the admission.
The anticipated imterventions detailed in the overall plan of care must include the
expected infensity (meaning number of hours per day), frequency (meaning number of
days per week), and duration (meaning the total number of days during the IRF stay) of
physical, occupational, speech-language pathology, and prosthetic/orthotic therapies
required by the patient during the IRF stay. These expectations for the patient’s course of
treatment must be based on consideration of the patient’s impairments, functional status,
complicating conditions, and any other coniributing factors.

Whercas the individual assessments of appropriate clinical staff will contribute to the
information contained in the overall plan of care, it is the sole responsibility of a
rehabilitation physician fo integrate the information that is required in the overall plan of
care and to document it in the patient’s medical record at the IRF.

In the unlikely event that the patient’s actual length of stay and/or the expected nfensity,
frequency, and duration of physical, occnpational, speech-lanpuage pathology, and
prosthetic/orthotic therapies in the IRF differ significantly from the expectations
indicated in the overall plan of care, then the reasons for the discrepancies must be
documented in detail in the patient’s medical record at the IRF.

n order for the IRF admission o be considered reasonable and necessary, the overall
plan of care must be completed within the first 4 days of the IRF admission; it must
support the determination that the IRF admission is reasonable and necessary; and it must
be retained in the patient’s medical record at the IRT.

‘While CMS believes that it may be good practice to conduct the first inferdisciplinary
team meeting within the first 4 days of admission to develop the overall individualized
plan of care, CMS believes that there may be other ways of developing the overall
individualized plan of care. Thus, IRFs may develop this required documentation using
whatever internal processes they believe are most appropriate.

110.1.4 - Required Admission Orders
{Rev, 112, Issued: 10-23-09, Effective: 01-01-10, Implementation: 01-04-10}
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At the time that each Medicare Part A fee-for-service patient is admitted to an IRF, a
physician must generate admission orders for the patient's care. These admission orders
must be refained in the patient’s medical record at the IRF.

110.1.5 - Required Inpatient Rehabilitation Facility Patient Assessment
Instrument (IRF-PAT)
(Rev. 112, Issued: 10-23-09, Effective: 01-01-10, Implementation: 01-04-10)

Medicare now requires that the IRF patient assessment instrument (IRF-PAT) forms be
inclnded in the patient’s medical record at the IRF (eifher in electronic or paper format).
The information in the TRF-PATIs must correspond with all of the information provided in
the patient’s IRF medical record.

110.2 - Inpatient Rehabilitation Facility Medical Necessity Criteria
(Rev. 179, Issued: 01-14-14, Effective: 01-07-14, Implementation: 01-07-14)

In order for IRF care to be considered reasonable and necessary, the documentation in the
patient’s IRF medical record (which must include the preadmission screening described
in section 110.1.1, the post-admission physician evalvation described in section 110.1.2,
the overall plan of care described in section 110.1.3, and the admission orders described
in seetion 110.1.4) must demonstrate a reasonable expectation that the following criteria
were met af the time of admission fo the IRT:

1. The patient must require the active and ongoing therapeutic intervention of multiple
therapy disciplines (physical therapy, occupational therapy, speech-language
pathology, or prosthctics/oithotms), one of which must be physical or occupational
therapy. :

2. The patxcni Taust generally 1equlre an mtenswe rehabxhtatlon therapy program, as
] ' dard

. vs per waek
rehablhtatlon the1apy pro gram might mstead consist of at Jeast 15 hours of intensive
rehabilitation therapy within a 7 consecutive day period, beginning with the date of
admission to the IRF.

3. 'The patient must reasonably be expected to actively participate in, and benefit
significantly from, the intensive rehabilitation therapy program that is defined in
section 110.2.2 at the time of admission to the IRF. The patient can only be expected
to benefit significantly from the intensive rehabilitation therapy program if the
patient’s condition and functional status are such that the patient can reasonably be
expected to make measurable improverent (that will be of practical value to improve
the patient’s functional capacity or adapiation to impairments) as a result of the
rehabilitation treatment, as defined in section 110.3, and if such improvement can be
expected to be made within a prescribed period of time, The patient need not be
expecied to achieve complete independence in the domain of self-care nor be




expected to return to his or her prior level of functioning in order fo meet this
standard.

4. The patient must require physician supervision by a rehabilitation physician, defined
as a licensed physician with specialized training and experience in inpatient
rehabilitation. The requirement for medical supervision means that the rehabilitation
physiclan must conduct face-to~face visits with the patient at least 3 days per week
throughout the patient’s stay in the IR¥ to assess the patient both medically and
functionally, as well as to modify the course of treatment as needed fo maximize the
patient’s capacity to benefit from the rehabilitation process.

5. The patient must require an intensive and coordinated interdisciplinary approach to
providing rehabilitation, as defined in section 110.2.5.

110.2.1 - Multiple Therapy Disciplines
(Rev. 112, Issued: 16-23-09, Effective: 01-01-10, Implementation: 01-04-10)

A primary distinction between the IRF environment and other rehabilitation settings is
the interdisciplinary approach fo providing rehabilitation therapy services in an IRE.
Patients requiring only one discipline of therapy would not need this interdisciplinary
approach to care. For this reason, the information in the patient’s IRF medical record
(especially the required documentation described in section 110.1) must document a

-regsonableexpectation that, at the time of admission to the IRF, the patient required the
active and ongoing therapeutic intervention. of multiple therapy disciplines (physical
therapy, occupational therapy, speech-language pathology, or prosthetics/orthotics), one
of which mmst be physical or occupational therapy.

110.2.2 - Intensive Leve] of Rehabilitation Services :
(Rev. 112, Isswed: 10-23-09, Effective; 01-01-10, Implementation: 01-04-10)

A primary distinction between the IRF environment and other rehabilitation seftings is
the infensity of rehahilitation therapy services provided in an IRP. For this reason, the
information in the patient’s IRE medical record (especially the required documentation
described in section 110.1) must document a reasonable expectation that at the time of
admission to the IR¥ the patient generally required the intensive rehabilitation therapy
services that are uniquely provided in IRFs. Although the intensity of rehabilitation
services can be reflected in various ways, the generally-accepted standard by which the
intensity of these services is typically demonstrated in IRFs is by the provision of
interisive thetapies at least 3 Rours pot dayat least 5 days pér week. However, this is not
the only way that such intensity of services can be demonstrated (that is, CMS does not
intend for this measure to be used as a “rule of thumb” for defermining whether a
particular IRF claim is reasonable and necessary).

The intensity of therapy services provided in IRFs could also be demonstrated by the
provision of 13 hours of therapy per week (that is, in a 7-consecutive day perioed starting
from the date of admission). For example, if a hypothetical IRF patient was admiited to
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an IRF for a hip fracture, but was also undergoing chemotherapy for an unrelated issue,
the patient might not be able to tolerate therapy on a predictable basis due to the
chemotherapy. Thus, this hypothetical patient might be more effectively served by the
provision of 4 hours of therapy 3 days per week and 1 %2 hours of therapy on 2 (or more)
other days per week in order to accommodate his or her chemotherapy schedule. Thus,
IRFs may also demonstrate a patient’s need for intensive rehabilitation therapy services
by showing that the patient required and could reasonably be expeoted to benefit from at
least 15 hours of therapy per week (defined as a 7-consecutve day period starting from
the date of admission}, as long as the reasons for the patient’s need for this program of
intensive rehabilitation are well-documented in the patient’s IRF medical record and the
overall amount of therapy can reasonably be expected to benefit the patient. Many IRF
patients will medically benefit from more than 3 hours of therapy per day or more than 15
hours of therapy per week, when all types of therapy are considered. However, the

_ intensity of therapy provided must be reasonable and necessary under section

1862(a)(1){A) of the Act and must never exceed the patient’s Tevel of need or tolerance,
or compromise the patient’s safety. See below for a brief exceptions policy for
temporary and unexpected events.

The required therapy treatments must begin within 36 hours from midnight of the day of
admission to the IRE. Therapy evaluations constitute the beginning of the required
therapy services. As such, they ave included in the total daily/weekly provision of

* therapies used to demonstrate the intensity of therapy services provided in an IRE.

The standard of care for IR¥ patients is individualized (i.e., one-on-one) therapy. Group
therapies serve as an adjunct to individual therapies. In those instances in which group
therapy better meets the patient’s needs on a limited basis, the situation/rationale that
justifies group therapy should be specified in the patient’s medical record at the IRF.

Buief Exceptions Policy—While patients requiring an IRF stay are expected to need and
receive an intensive rehabilitation therapy program, gs described sbove, this may not be
true for a limited number of days during a patient’s IRF stay because patients’ needs vary
over time. For example, if an unexpected clinical event ocours during the course of a
patient’s IRF stay that limits the patient’s ability to participate in the intensive therapy
program for a brief period not o exceed 3 consecutive days (e.g., extensive diagnostic
tests off premises, prolonged intravenous infusion of chemotherapy or blood products,
bed rest due to signs of deep vein thrombosis, exhaustion due fo recent ambulance
transportation, surgical procedure, etc.), the specific reasons for the break in the provision
of therapy services must be documented in the patient’s IRF medical record. If these
reasons are gppropriately documented in the patient’s IRF medical record, such a break in
service (of limited duration) will not affect the determination of the medical necessity of
the IRF admission. Thus, Medicare contractors may approve brief exceptions to the
intensity of therapy requirement in these particular cases if they determine that the initial
expectation of the patient’s active participation in intensive therapy during the IRF stay
was based on. a diligent preadinission screening, post-admission physician evaluation, and
overall plan of care that were based on reasonable conclusions.
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110.2.3 - Ability to Actively Participate in Intensive Rehabilitation

Therapy Program
(Rev. 112, Issued: 10-23-09, Effective: 01-01-10, Implementation: 01-04-10)

The information in the patient’s IRF medical record (espeeially the required
documentation described in section 110.1) must document a reasonable expectation that
at the time of admission to the IRF the patient’s condition is such that the patient can
reasonably be expected to actively participate in, and sipnificantly benefit from, the
intensive rehabilitation therapy program that is defined in section 110.2.2.

110.2.4 - Physician Supervision
(Rev. 112, Issued: 19-23-09, Effective: 01-01-10, Implementation: 01-04-10)

A primary distinction between the IRF environment and other rehabilitation settings is
the high level of physician supervision that accompanies the provision of intensive
rehabilitation therapy services. For this reason, the information in the patient’s IRF
medical record (especially the required documentation described in section 110.1) must
document a reasonable expectation that at the time of admission to the IR the patient’s
medical management and rehabilitation needs require an inpatient stay and close
physician involvement. Close physician involvement in the patient’s care is
demonsirated by documented face-to-face visits from a rehabilitation physician or other
licensed treating physician with specialized training and experience in rehabilitation at
least 3 days per week throughout the patient’s IRF stay. The purpose of the face-to-face
visits is to assess the patient both medically and functionally (with an emphasis on the
important interactions between the patient’s medical and finctional goals and progress),
as well as to modify the course of treatment as needed to maximize the patient’s capacity
to benefit from the rehabilitation process. Other physician specialties may treat and visit
the patient, as needed, more often than 3 days per week. However, the requirement for
TRF physician supervision is intended to ensure that IRF patients receive more
comprehensive assessments of their functional goals and progress, in light of their
medical conditions, by a rehabilitation physician with the necessary training and
experience to make these assessments at Jeast 3 times per week, The required
rehabilitation physician visits must be docurnented in the patjent’s medical record at the

IRE.

110.2.5 - Interdisciplinary Team Approach to the Delivery of Care
(Rev. 112, Issued: 10-23-09, Effective: $1-01-10, Implementation: 01-04-10)

An IRF stay will only be considered reasonable and necessary if at the time of admission
to the TRF the documentation in the patient’s IRF medical record indicates a reasonable
expectation that the complexity of the patient’s nursing, medical management, and
rehabilitation needs requires an inpatient stay and an interdisciplinary team approach to
the delivery of rehabilitation care. That is, the complexity of the patient’s condition must
be such that the rehabilitation goals indicated in the preadmission screening, the post-
admission physician evaluation, and the overall plan of care can only be achieved through
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periodic feam conferences—at least once a week-—of an interdisciplinary team of
medical professionals (as defined below).

Interdisciplinary services are those provided by a freatment team in which all of its
members participate in a coordinated effort to benefit the patient and the patient’s
significant others and caregivers. Interdisciplinary setvices, by definition, cannot be
provided by only one discipline. Though individual members of the interdisciplinary
team work within their own scopes of practice, each professional is also expected to
coordinate his or her efforts with team members of other specialties, as well as with the
patient and the patient’s significant others and caregivers. The purpose of the
interdisciplinary team is to foster frequent, structired, and documented communication
among disciplines to establish, prioritize, and achieve treatment goals.

At a minimum, the inferdisciplinary team must document participation by professionals
from each of the following disciplines (each of whom must have current knowledge of
the patient as documented in the medical record at the IRF);

- » Archabilitation physician with specialized training and experience in
rehabilitation services; '

s A registered nurse with specialized training or experience in rehabilitation;
» A social worker or a case manager (or both); and

s Alicensed or certified therapist from each therapy discipline involved in
treating the patient. '

The interdisciplinary team must be led by a rehabilitation physician who is responsible
for making the final decisions regarding the patient’s treatment in the IRF. This
physician must document concurrence with all decisions made by the interdisciplinary
team af each meeting.

The periodic team conferences—held a minimum of once per week—must focus on:

= Assessing the individual's progress towards the rehabilitation goals;

s Considering possible resolutions to any problems that could impede progress towards
the goals;

» Reassessing the validity of the rehabilitation goals previously established; and
s Monitoring and revising the treatment plan, as needed.
A team conference may be formal or informal; however, a review by the various team

members of each other's notes does not constitnte a team conference. It is expected that
all treating professionals from the required disciplines will be at every meeting or, in the
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infrequent case of an absence, be represented by another person. of the same discipline
who has current knowledge of the patient. Documentation of each team conference must
include the names and professional designations of the participants in the team
conference. The ocourrence ofthe team conferences and the decisions made during such
conferences, such as those concerning discharge planning and the need for any
adjustment in goals or in the prescribed treatment program, must be recorded in the
patient’s medical record in the IRF. The focus of the review of this requirement will be
on the accuracy and quality of the information and decision-miaking, not on the internal
processes used by the IRF in conducting the feam conferences.

110.3 - Definition of Measurable Improvement
Rev. 179, Issued: 01-14-14, Effective: 01-07-14, Implementation: 01-07-14)

A patient can only be expected to benefit significantly from an intensive rehabilitation
therapy program provided in an IRF, as required in section 110.2.3, if the patient’s IRF
medical record indicates a reasonable expectation that a measurable, practical
improvement in the patient’s functional condition can be accomplished within a
predetermined and reasonable period of time. In general, the goal of IRF treatment is to
enable the patient’s safe refurn to the home or community-based enviropment upon
discharge from the IRF. The patient’s IRF medical record is expected to indicate both the
nature and degree of expected improvement and the expected length of time to achieve
the improvement.

Since discharge planning is an integral part of any rehabilitation program and must begin
upon the patient’s admission fo the IRF, an extended period of time for discharge from
the IRF would not be reasonable and necessary after established goals have been reached
or the determination has been made that further progress is unlikely.

For an IRF stay to be considered reasonable and necessary, the patient does not have to
be expected to achieve complete independence in the domain of self-care or retuun to his
or her prior level of functioning. However, to justify the need for a continued IRF stay,
the docuinentation in the IRF medical record must demonsirate the patient’s ongoing
requiremnent for an intensive leve] of rehabilitation sexvices (as defined in section 110.2.1)
and an inter-disciplinary team approach to care (as defined in section 110.2.2). Further,
the IRF medical record must also demonstrate that the patient is making functional
improvements that are ongoing and sustainable, as well as of practical value, measured
against his/her condition at the start of treatment. Since in most instances the goal of an
IRF stay is to enable a patient’s safe return to the home or community-based environment
upon discharge, the patient’s treatment goals and achievements during an IRF admission
are expected to reflect significant and timely progress toward this end result. During
most IRF stays, therefore, the emphasis of therapies would generally shifl from
traditional, patient-centered therapeutic services to patient/caregiver education, durable
medical equipment fraining, and other similar therapies that prepare the patient for a safe
discharge to the home or community-based environment.
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STATE OF CONNECTICUT

Department of Public Healih
LICENSE
License No. 0044

\ General Hospital
Tn accordance vith the provisions of the General Statutes of Connesticnt Section 19a-493:

Vale-New Haven Hospital, Inc. of New Haven, CT d/b/z Yale-New Haven Tospital, Ine. is
Lereby licensed to maintain and operate a General Hospital.

Vale-New Huven Hospital, Inc. i located at 20 York Street, New Haven, CT 06510-3220.
The maximurn number of beds shall ot exceed at any time:

134 Bagsinsts
1407 Generel Hospital Beds

This license expires Septenaber 30, 2015 and may be revoked for cause at any time.
Dated st Hartford, Connecticut, October L, 2013, '
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MARNA PARKE BORGSTROM
I
Home: 458 Three Mile Course | Business: Yale-New Haven Hospital
Guilford, Ct. 06437 20 York Street
New Haven, CT 06510
(203) 453-8782 (203) 688-2608
EDUCATION
1977-1979  Yale University School of Medicine

1972-1976  Stanford University
Bachelor of Arts in Human Biology awarded June, 1976

EXPERIENCE

2005-Present President and Chief Executive Officer: Yale New Haven Health System

(YNHHS) ‘
Yale New Haven Health System is aregional, integrated health care
delivery system composed of three local health care delivery networks, as
well as a physician foundation, Northeast Medical Group. Anchored by
Yale-New Haven Hospital, incloding its York and Chapel Sireet
campuses, the Yale-New Haven Children’s Hospital, and the Yale-New
Haven Psychiatric Hospital totaling 1517-beds, the System includes a
Bridgeport network led by the 425-bed Bridgeport Hospital and a
Greenwich network anchored by 180-bed Greenwich Hospital. Northeast
Medical Group employs 400 physicians.

Feb. 2012 -  Chief Executive Officer: Yale-New Haven Hospital and Delivery Network

Present (YNHH)

2005- President and Chief Bxecutive Officer; Yale-New Haven Hospital and

Feb. 2012  Delivery Network (Y NHH)

Department of Epidemiology and Public Health
Program in Hospital Administration, M.P.H.

Yale-New Haven, a private not-for-profit 1008-bed hospital founded in
1826. Tt serves as the primary teaching hospital for the Yale University
School of Medicine and provides primary through fertiary and quaternary
services.
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1993-2005

1992-1993

1985-1992

Executive Vice President & Chief Operating Oificer: Yale-New Haven
Hospital

Executive Vice President and Secretary: Yale-New Haven Health
Services Corporation

Responsible for New Haven Delivery Network operations including Yale-
New Haven Hospital operations, finance, human resources and planning
and marketing; and Yale-New Haven Ambulatory Services Corporation,
which operates two independent surgery centers and a large, full-service
radiology business in New Haven and Guilford, Served as the senjor
Hospital interface for Yale School of Medicine operational issues.

Represented the YNHH Delivery Network in all Health Sysiem strategic
and operational activities.

Senior Vice President, Administration: Yale-New Haven Hospital
Senior Vice President and Secretary: Yale-New Haven Health Services
Corporation

Responsible for Hospital strategic planning and marketing, facilities
planning and design, risk management and medical-legal affairs, managed
care contracting, Service Quality Improvement, Community Relations,
Public Affairs and Engineering.

Project Executive for implementation of Yale-New Haven’s $156 million
Facilities Renewal Project, ’

Vice President, Administration: Yale-New Haven Hospital

Responsible for Hospital strategic planning and marketing, facilities
planning and design, risk management and medicolegal affairs, managed
care contracting, Service Quality Iimprovement, Community Relations,
Public Affairs and Engineering. Provided administrative leadership to
Yale-New Haven Health Services Corporation corporate affairs and
strategic initiatives,
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1984-1985

Dec, 1982~
1984

Dec. 1980-

Nov. 1982

Jan. 1980-
Dec. 1980

Jan. 1979-
Dec. 1980

Asgistant Vice President: Yale-New Haven Hospital

Directed the development and implementation of annual Hospital business
plan format derived from strategic plan. Completed $6 million xenovation
of Hospital clinical laboratories. Represented Hospital on underwriting
and eligibility and finance activities in malpractice insurance captive.

Associate Administrator: Yale-New Haven Hospital |

Responsible for Hospital planning activities, including Strategic Planmning
and general facilities planning and related capital budget activities. Also
responsible for Clinical Laboratories ($23 million gross revenue and $11
million expense) and Risk Management and Medicolegal Affairs.

Assistant Adminigtrator: Yale-New Haven Hospital

Responsible for planning and implementing $11 million renovation
program done in concert with major facility replacement project, and for
planning and overseeing the move of five major departments and three
clinical services (including 80 ICU beds) to a new $73 million facility,
during the Spring of 1982. Prepared and presented to the Health Systeins
Agency and Commission on Hospitals and Health Care, three Certificates
of Need; all were approved. Also responsible for Hospital space planming
and management, and provided general staff support to.the Bxecutive Vice
President.

Administrative Associate: Yale-New Haven Hospital

Provided general staff support to Executive Vice President. Major
activities included employee fundraising and campaign to support $73
million facility replacement and renovations program (50% of Hospital
employees contributed almost $500,000) and preparation of capital and
operating budget materials.

Administrative Resident: Yale-New Haven Hospital

Summer 1978 Administrative Intern: Alexian Brothers Hospital, San Jose, California

PROFESSIONAT AWARDS:

1992 Up and Comers Award - Sponsored by Modern Healthcare and 3M Health Systems
Women In Leadership Award, 1993 - YWCA

Junior Achievement Ilall of Fame, 19938 _

20 Noteworthy Women, New Haven Business Times, 1999

Gateway Community College Hall of Fame, 2002
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Hill Healih Center Leadership Award, 2006

Connecticut Women in Leadership, 2009 (Women & Families Center Award)
(Hirl Scouts of Connecticut Women of Achievement Award, 2610
Anti-Defamation Leagne Taorch of Libetty Award, 2010

Business New Haven’s Business Person of the Year, 2010

American Hospital Association 2010 Grassroots Champion Award

Doctor of Humane Letters, Quinnipiac University, 2011

Greater New Haven Chamber of Commerce Community Leadership Award, 2012
United Way Alexis de Tocqueville Herbert H. Pearce Award, 2012

~ MAJOR PROFESSIONAL AFFILIATIONS, BOARDS AND ACTIVITIES:

Yale-New Haven Hospital Board of Trustees (1994 — present)

Yale New Haven Health System Board of Directors (2005 - present)

The Connecticut Hospital Association (2006 — present) Immediate Past Chair, Board of
Trustees and member of Executive Commitice

VHA, Inc. (Dallas, Texas), Board of Directors (2009 - )

Council of Teaching Hospitals Administrative Board (2008 - present} Chair as of 11/12
Association of American Medical Colleges Board of Directors, 2010-present

Coalition to Protect America’s Health, 201 1-present

Healtheare Executives Study Society (2006-present)

Fellow — American College of Healthcare Executives

University Appointments

Yale University — Lecturer, Yale School of Public Health, Depariment of Health Policy
and Management.

PERSONAL:

Married: Bric'N. Borgstrom (5/27/78)
Children: Christopher (4/14/85) and Peter (8/4/89)
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RICHARD D'AQUILA
282 Boston Post Road
Westbrook, CT 06498
Telephone: {860) 669-0871

BUSINESS ADDRESS:

PROFESSIONAL EXPERIENCE:

February, 2012

May, 2006 to
February, 2012

FPERSONAL DATA:
Maried
1.5, Citizen
Birth Date: 6/29/55
Yale-New Haven Hospital
20 York Street

New Haven, CT 06510
Telephone: (203)-688-2606

President and Chief Operating Officer
Yale-New Haven Hospital

Executive Vice President

Yale New Haven Health System

Executive Vice President and Chief Operating Officer
Yale-New Haven Hospital/Yale New Haven Health
System

Organizational Profile

Yale New Haven Health System (YNEHEIS) is a 1597-bed
delivery network formed in 1995 which consists of Yale-
New Haven, Bridgeport and Greenwich Hospitals.
YNEIIS has revenues in excess of $2.3 billion in FY ‘11
based on 90,000 discharges and 1.3 million outpatient visits.
Yale-New Haven Hospital is a 1,008-bed tertiary referral
medical center that includes the 201-bed Yale New Haven
Children’s Hospital and the 76-bed Yale New IHaven
Psychiatric Hospital. Both Yale New Haven Health Systern
and Yale-New Faven Hospital are formally affiliated with
Yale University School of Medicine.

- Responsibilities

Overall responsibility for all aspects of day to day
operations for Yale-New Haven Hospital (YNHH) and the
senior network leader at the Yale New Haven Health
System representing the YNHH delivery networlc
Hospital leadership responsibilities include direct
accountability for the senior leadership team, strafegic
plamming, organizational ~ performance, quality
improvement, labor relations and human resources
management, system integrations, external relations and
service line development — Senior leadership and
implementation rtesponsibility for all aspects of the
hospital’s annual business {operating) plan. Senior level
oversight of the hospital’s facility plan including

2l




Curriculum Vitae
Page Two

August, 2000 to April, 2006

May 1992 to June 2000

construction of a 112-bed, $450 million Comprehensive
Cancer Pavilion commencing construction in. the fall of
2006.

Senior Vice President/Chief Operating Officer
New York Presbyterian Hospital/

Weill Cornell Medical Center

New York, New York

Organizational Profile

New York Presbyterian Hospital is a. 2,369 bed Academic
Medical Center created from the merger between the New
York Hospital and the Presbyterian Hospital in the City of
New York. The Weill Cormell Medical Center consists of an
880 bed acute care facility in Manhattan and the 239 bed
Westchester Division campus in White Plains specializing
in behavioral health. '

Responstbilities
Overall responsibility for all aspects of day to day

operations for the Weill Cornell Medical Center and the
Westchester Division, a two campus Academic Medical
Center of 1120 beds. Direct responsibility for a total
operating expense budget in excess of $450,000,000 and
reventes of $850,000,000, Sendor leadership and
implementation for all aspects of the Medical Center's -
operating plan including quaternary and teriary sexvice
development, medical staff relations and recraitment,
employee relations and labor strategy. System level
member of the Corporate Management Team with
involvement in strategic and facilities planning, service line
development, information technology and performance
improvement.

Executive Vice President/Chief Operating Officer
St, Vincent's Medical Center
Bridgeport, Connecticut

President
Vincentures, Inc,

President
St. Vincent's Development Corporation, Inc.

Chief Operating Officer of 391 bed, umiversity-affiliated
acute care hospital and health system. President/CEO of
affiliated subsidiaries with management responsibility at
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January 1987-April 1992

June 1984-December 1936

June 1981-June 1984

June 1979-June 1981

January 1979-May 1979

OTHER APPOINTMENTS:

November 2000
To Present

the Medical Center and corporate level. Medical Center
responsibilities including day to day operations oversight
for patient care services; support services and faclifies
planning and development. Corporate responsibilities
including information systems, ambulatory network
development, managed care contracting network oversight
and real estate/satellite facility development.

President/CEO
Health Initatives Corporation
Providence, Rhode Island

Chief Executive Officer of a consulting practice specializing
in strategic planning, business development and project
implementation assistance for acute care and specialty
hospitals, state planning agencies and private investors.
Specific responsibilities inctuded:

Practice Leadership

Engagement Planning and Management
Project Supervision and Control

Client Interface

Practice Marketing and Business Development

” ® &% @ @

Vice President
The Mount Sinat Hospital Corporation
Hartford, Connecticut

Vice President, Division of Planning
and Community Services

The Mount Sinai Hospital

Hartford, Connecticut

Assistant Executive Director
The Mount Sinai Hospital
Hartford, Connecticutt

Adwministrative Resident
The Mount Sinat Hospital
Hartford, Commecticut

Member, Board of Directors
Voluntary Hospitals of America/Metro New York
New Rochelle, New York
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Page Four

January 1955-
June 2000

December 1963-
Fune 2000

May, 1992-
Tune 2000

January 1992~
December 1994

January 1989~
December 1991

January 1980~
December 1989

September 1985-
December 1986

September 1981~
Dacember 1986

January 2001 -
Present

Decemnber 2000 -
FPresent

14

Member, Board of Directors
Goodwill ndustries
Bridgeport, Connectcut

Founding Board Member
Park City Primary Care Center
Bridgeport, Connecticut

Membez, Board of Directors

St. Vincent's Development Corporation
Vincentures, Inc.

Omieron, Inc, .
Connecticut Health Enterprises
Bridgeport, Connecticut

Membetr, Board of Directors
Visiting Nurses Association. of Fairfield County
Bridgeport, Connecticut

Membet, Board of Directors

Easter Seal Society/Meéeting Street Rehabilitation Center,
Inc. of Rhode Island

Providence, Rhode Island

Member, Board of Directors
Combined Hospitals Alcohol Program
Hartford, Connecticut

President, Board of Directors .
Regional Alcohol and Drug Abuse Resources, Inic,
Hariford, Connecticut

Adjunct Faculty/Lecturer

University of Hartford, Barmey School of Business and
Public Administration

West Hartford, Connecticut

Adjunct Faculty/Residency Preceptor and Lecturer
Robert ¥, Wagner Graduate School of Public Service
New York University

New York, NY.

Adjunct Faculty/Lecturer

Weill Medical College of Cornell University
Department of Public Health, New York
New York, NY.
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EDUCATION: Yale University School of Medicine
Craduate Program in Hospital Administration
Academic Distinctions: Research Excellence Award (1979)
1979 Graduate

Central Connecticut State University

Bachelor of Arts: Heonomics/Business
Academie Distinetions: Omicron Delta Epsilon
Feonomics Honor Society

1977 Graduate

PROFESSIONAL AFFILTATIONS:

Fellow, American College of Health Care Executives
Yale Hospital Administration Alunmi Association
Connecticut Hospital Association

Habitat of Greater New Haven
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CURRICULUM VITAE
NAME: James M. Staten
BIRTHDATE: September 26, 1958
EDUCATION: 1980 —B.S. — Business / Economics / State University College of NY

Yale New Haven Health System (YNHHS) and Yale-New Haven Hospital (YNHH)
October 2000 ~ Present

Bxecutive Vice President of Finance and Corporate Services, YNHHS
Senior Vice President and CFO, YNHH

Yale New Haven Health system is a regional, integrated health care system composed of three regional
health care delivery networks. The New Haven-based delivery system is anchored by Yale-New Haven
Hospital, the Yale-New Haven Children’s Hospital, and the Yale-New Haven Psychiatric Hospital, which
total 944-beds. The system includes a Bridgeport-based delivery system led by the 425-bed Bridgeport
Hospital and Greenwich-based delivery system anchored by 160-bed Greenwich Hospital, The System is
also affiliated with the Westerly Hospital in Riode Island. The Yale New Haven Health System has a formal
affiliation with the Yale University School of Medicine, as does Yale-New Haven Hospital which serves as
the Medical School’s primary teaching hospital. System sesvices include acute care hospitals, ambulatory
surgery and outpatient diagnostic imaging centers, as well as primary care centers, In total, the System has
1,500 beds, 74,000 admissions, 10,000 employees, assets of $1.6 billion, and annual net revenues of over
$1.4 billion.

Respongible for financial and corporate services of YNHHS including managed care, information systems,
materials management, adinitting/registration, and medical records, as well as all financial responsibilities
such as accounting, budgeting, financial and operational reporting, tax, refmbursement, and treasury.

OTHER EMPLOYMENT

New York-Preshyterian Hospital (NYPH) and New York-Presbyterian Healthcare System (NYPHS)
July 1999 — October 2000 Senior Vice President of Finance

Responsible for assuring the financial viability of a $3 billion Health System, including monitoring financial
condition of approximately 15 corporately-controlled Sponsored/Member Hospitals and other healthcare

related organizations. Report regularly to the NYPHS Board and NYPH Board Exccutive Committee on
financial performance.

January 1997 - June 1999 Vice President of Financial Planning
Tune 1993 - December 1996 Director of Financial Planning

Responsible for complete integration of financial planning at all Sponsored Hospital Members including
NYPH and leading the financial group of approximately 70 professionals in petforming budget,
reimbursement, managed care contracting, decision support and business plan development functions,
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James M. Staten

Ernst & Young

Jamuary 1991 - June 1993 Senior Manager -~ Consulting Services

Directed and coordinated Emst & Young’s New York State Reimbursement Consulting Services.
Papnell Kexr Forster

October 1980 —December 1990 Partner

Elected Partner in June 1990 after working 10 years in the firm’s large healthcare practice as a certified

public accountant, 11™ Largest Public Accounting Firm in United States during late 1980s.

PROYFESSIONAL MEMBERSHIPS

American Institute of Certified Public Accountants ( 1982 — 1998)
New York State Society of Certified Public Accountants (1982 - 1996)
Healthcare Committee (1988 — 1991)
Chaitman of the Hospital Sub-Committee (1990/1991)
Healthcare Financial Management Association {1984 — 1994)
Chairman of varions Committees (1984 — 1994)
Trustee (1990/1991)
President Elect.(1993/1994)
Greater New York Hospital Association
Fiscal Policy Committee (1993 — 2000)
Managed Care Committee (1995 — 2000)
Connecticut Hospital Association
Finance Committee (2000 — 2004)
Special Committee on Medicaid Reimbursement (2000 —2004)
Blue Ribbon Commitiee on the Future of Healtheare in Connecticut (2000 —2003)

OTHER PROFESSIONAL ACTIVITIES

Presenter at New Jersey Health Care Financing Autbority on Medicare Payment System

Presenter on Hospital Reimbursement Issues for the NYS Society of CPAs

Presenter on Accounts Receivable Issues for the Connectiout Hospital Association

Guest Spealker at NYU’s graduate program in Hospital Administration on Healthcare Financing

Guest speaker at Comeil University’s Sloan Program in Health Services on Managed Care

Presenter on Mergers and Acquisitions to New York State Hudson Valley HFMA

Guest speaker at Chicago Municipal Bond Analysts Society on New York State Hospital Deregulation
Cluest speaker af Yale’s School of Epidemiology and Public Management on Health Systems

TamesStatenCurVitae01-10-05,doc (Revised 05/07)
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Abe Lopman
Sr. Vice President Operation and Executive Director
Smilow Cancer Hospital

Abe Lopman is Sr. Vice President Operations and Executive Director of Smilow Cancer
Hospital. Lopman’s overall responsibility is for the Oncology Service Line of the Yale-
New Haven Oncology program, neurosciences setvice line, behavioral health services
and the development and execution of a musculoskeletal program and service line. This
includes both day-to-day operations as well as strategic direction of these service lines.
He is responsible for the development of seamless programs with the Yale School of
Medicine and community practices. He led the development and implementation of a
new 500,000 square foot cancer hospital opened in 2010 and established a statewide and
regional cancer network. IHe served as the Chief Integration Officer in the
implementation of the Hospital of St, Raphael acquisition.

Lopman joined Yale-New Haven after many years as the Executive Director of the
Regional Care Network at the Memorial Sloan-Kettering Cancer Center in New York
where he directed the sirategic and daily operations of the Memorial network of cancer
care facilities throughout the metropolitan area.

Prior to joining Memorial Sloan-Kettering, Lopman served as Vice President of Acute
Care Operations at the Orlando Regional Healtheare system where he planned, built and
operated the MD Anderson Cancer Center-Orlando. He has also held positions at MD
Anderson Cancer Center im Houston and Montefiore Medical Center in New York.

Lopman earned his B.A. in Biological Sciences from City University of New Yok and
an M.B.A. from the University of §t. Thomas in Houston.
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NYCAINE ANDERSON-PETERKIN, MD

81 Sentinel Hii} Road Derby, CT 06418 += 917 753.5325:~= Nycaine. Anderson-Peterkin@ynhh.org
SUMMARY: Compassionate and dedicated Board Certified Physiatrist with leadership and patient care exparlence In
hospital and clinic settings who is able to provide comprehensive care to patients with a wide scope of conditions.
Adept at communicating with patients and families and collaborating care with an interdisciplinary team,

SPECIALTY

Physical Medicine and Rehabilitation

POST GRADUATE TRAINING

Residency: The Mount Sinai Medical Center, New York, NY 7/2005-6/2008

Internal Medicine Internship: Staten island University Hospital, Staten Isiand, NY 7/2008-6/2005
EDUCATION

mMedical: Downstate College of Medicine, Brooklyn, NY: Medical Degree 9/2000-5/2004

Undergraduate: Wesleyan University, Middletown, CT: Bachelor of Economics 9/1994-5/1998

CERTIFICATION

Board Certified American Board of Physical Medicine and Rehabilitation 2010-present
Connecticut State Medical License 049516 2011-present
Connecticut Controlled substance license . 2011l-present
Federal DEA License 2010-present

PROFESSIONAL AFFILIATIONS

American Academy OFf Physical Medicine and Rehalbllitation
American Medlcal Association

HONORS AND AWARDS

7

Award for Presentation American College of Sports Medicine Student Research Competition 2008

City Council Cization : 2010
PROFESSIONAL EXPERIENCE
Medicel Director 1/2013-Present
Attending physician 5/2011-12/2013

Yale New Haven Hospitai Saint Raphoel Campus Intensive Rehabilftation Unit
» Provide medical leadership and dally ciinical management of anl8 bed rehabilitation unit.
Provide Inpatlent consultations and manage flow of patient admissions
« Provide supervision to medical residents, APRN and physician
s Implement systems to maintain compliance with CMS guidelines
s Help to develop and support relationships with other clinical service fines.
Medical Director/President
Top Tier Physical Medicine and Rehabilitation, PC, Richmond Hill, NY 1/2009-5/2011
s Oversaw the operations of the practice and supervised a staff of employees including;
Physician assistants, physical therapists, administrative and clerical staff
« Evaluated, diagnosed and formulated treatment plans for workers’ compensation and no fault patients
Physiatrist
United Cerebral Palsy of New York, New York, NY 1/2009-9/2009
» Performed physiatric evaiuations and devised treatment plans for adult consumers with developmental
disabilitles such as cerebral palsy at three Article 28 and Article 16 clinics throughout NY
+ Supervised the treatment plans 19 clinicians (physical, occupatienal and speech therapists)

RESEARCH

Research Assistant
“Madical Therapy of Prostatic Symptoms Trial”, Yale University New Haven, CT 1998-2000
“Osteoporosis In & Male Veteran Populaticn” Brooklyn Veterans Hospital, Brooklyn, NY 2001




John L. Tarutis
58 High Street
Guilford, Conniecticut 08437
203-214-1063

Objective:

Mansgement and development of excoptional health cave facilities and heslth care systems,

Accomplishments:

Over fifteen years experience in the field of gariairic care as a licensed administrator, specializing in
program development, and furn around projects.
Over 20 yvears of manapement experience serving seniors in skilled mursing and assisted living centers,

»  Quality of Care: Positive survey and quality indicator trends achieved and quality controls
developed to maintain sxcellance. Achisved recognition for facility of the year,

*  Human Resources: Beperienced in policy development, handbooks and programs which have
yielded sound personnel practices.

o Fiseal Responsibility: Doveloped many comprehensive facility budgets and implemented cost
controls delivering high profit margins.

« Employee Relations: Motivated and energized personnel fhrough various transitional situations.
Successfully negotiated several collective bargaining agreements,

e Sab-acute Care: Munagement of high volume sab-acute centers which focused on rehabilitation
and post operative care and recovery.

* Dining Services: Experienced in quality dining systerns which deliver a pleasurable dining
experience at reasonable expense.
Licensnre: Involved with varions facility renovations and program licensures.
Medicare: Revision and improvement of rehabilitation services and RUGS level performance.
Thorough understanding of the drivers behind the Medicare rate system.

s Medicaid: Comprehensive knowledge of Medicald system and cost center ailocation,

Skills & Abilities

Innovation: Abilily to develop unicue programs and approaches to problem solving,

Teamwork: Recognized as a suppoit to toams, peers and supervisors.

Consistency: Application of consistent policies and fair approach to concerns,

Customer Satisfaction: Creafion of propramming to achieve a high level of customer satisfaction.
Strategic Planning: Experience in strategic planning and growth strategies, partnering with other
providers or physician groups.

Education

Pursuing Masters of Health Administration — University of New Haven
Bachelor of Science Business Adminisiration, Quinmipiac College, Hamden, CT




Work Experience

September 2012 to Present: Executive Director Rehabilitation Services Yale New Haven Hospitel
July 2005 to September 2012: Assistant Vice President Rehabilitation Services
Hospital of Saint Raphael
Topatient Therapy Services
Trpatient Rehabilitation Unit (18 bed IRF)
Sister Atne Virginie Grimes Health Center (120 bed SNF), New Haven CT
2003~ 2005: Administrator, Whitney Manor Rehabilitation Center, (150 bed SNF) Hamden, Cr
2001 — 2003: Executive Director, Laurel Gardens of Orange, Orange, CT
1998 — 2001: Administrator, Harborside Healtheare Madison House, Madison, CT
1993 — 1998: Administrator, Talmadge Park Convalescent Center, East Haven, CT
1987 - 1993; Variety of department head Jeve! positions within nursing homes.

Associations

Comectiont Association of 1ot for Profit Facilitiey
Connecticut Association of Health Care Facilities
New Haven Chamber Health Care Couneil
Long Term Care Financial Managers Asgociation
Appointed to Governor’s Task Foice- Long Stay Medicaid Patients
QUPYV Captain United States Merchant Marine
Past Board Member Visiting Nurse Services Inc
Past Board Memrber American College of Health Care Administrators
Past President American College of Health Care Administrators

References

David Rosenblum, M.D., Medicai Director, Gaylord Hospital 203-284-2800
Clerard Kerins, M., Section Chief Gerlatrics, Yale New Haven Hospitel 203-7 §9-3489
Barbara Slobin R.N., Director of Nursing, Madison House 860-388-3101
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MILFORD HOSPITAL

March 20, 2015

Hon. Janet M., Brancifort, MPH

Deputy Commissiones

Office of Health Care Access

Divislon of Depattment of Public Health
410 Capitol Avenue

P.O. Box 340308

Hartford, CT 06134-0308

Re: Yale-New Haven Hospital Inpatient Rehabilitation Unit (IRU)
Dear Deputy Commissioner Brancifort:

1 am writing to wholeheartedly support Yale-New Haven Hospital’s certificate of need
application to relocate its 24-bed IRU to Milford Hospital. As OHCA is aware, the approval of
this CON would authorize YNHE to relocate its IRU to Milford Hospital. This is essential for
the.survivel of Milford Hospital as a healthcare provider fo its community.

VNI will transfer operations of its current IRU under its hospital leense to a customized space
at Milford Hospital, Thete will be no disraption or discontinnation of services that could
negatively impact patient access af either facility, In fact, after the relocation, the same patients
who would have been admitted fo the IRU on YNHH's St, Raphael campus following an acute
care stay will be transported to Milford and admitted to the IRU located at our hospital, Many
family members, friends [and community physicians] caring for these patients will find it far
more convenient to fravel to Milford.

The relocation will improve the financial strength of both institutions. Not only does YNHH
save of the cost of constructing new space to house an IRU, Milford Hospital gains much needed
revenuo from the lease payments, This revenue will assist Milford Hospital in providing acute
care services to the community,

Collaborative atrangements like the one we are pursuing through the IRU relocation should be
encouraged in today’s health care environment. This arrangement fulfills many of the major
goals of health reform by promoting quality and acgessibility to cate while efficiently vsing
existing infrastrucfure and resources. ,

300 Seaside Avenue, BO. Box 3015, Milford, Connecticut 06460-0815 Tl 203 876 4000 Fax 203 876 4198

www.milfordhospital.org
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On behalf of Milford Hospital, its Board of Dizectors and the over 800 physicians, nurses and
other health care worlers it employs, we hope OHCA will grant pronpt approval to this vitally
important project.

Ve? truly yours,
J osepz Pelacela
President & CEO

ce: Kimberly Martone, OHCA Ditector of Operations
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Yare-INEw HAVEN
HOSPITAL

March 20, 2015

Jewelf Mullen, M
Commissioner

Departtment of Public Health
Office of Health Care Access
410 Capitol Avenue, MSHI3HCA
PO Box 340308

Hartfard CT 06134

Dear Commissioner Mullen,

{ arn writing to express my support and encourage your approval of Yale-New Haven Hospital’s
Certificate of Need Application o relocate the Inpatient Rehabilitation Unit {IRU) fo leased space within
Miiford Hospftal (MH). itis impartant to stress that despite the relocation of the IRU to Miiford, the
unit will serve the sarne patlents, provide the same services, by the saime staff. The only difference will
be the physical location. The IRU will be housed in renovated leased space at MH and will offer our
patients improved patient privacy, with 18 private rooms, as well as an amblence that will support
health and healing. The Milford lacation is easy to access from major highways.and offers ample free
parking. This will help to minimize stress and the burden for familles visiting their loved one.

Qur specialized team of caregivers will have a state-ofithe- art unit to treat a variety of rehabilitation
needs. The unit plays a vital role In the recovery of stroke victims, those injured by trauma, who have
undergone spinal surgery, movement disorders and or total joint replacement.

Thank you i advance for your support,

Sincerely,

I~ * -‘,’
Wepine.7

' ycainZAnde}sonf‘Pe/ﬁ;rk
Medical Director
Inpatient Rehabilitation Unli

i MBb

h

20 Yok Streat
New Haven, CT 06510-3202
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Yale scHOOL OF MEDICINE

Depm‘ tment Qf N eu'rology DAVID M. GREER, MD, MA, FCOM,
FAHA, ENCS, FAAN

Professer and Vice Chairman
Departmuent of Newrology

Dr. Harey M. Zimmerman and Dr. Nicholas
and Viola Spinelli Bndowed Chair

Director, Stroke Service
Dirgctor of Medical Studics
March 20, 2015 PO Box 208018
New Haven CT o6520-8018
T203 785-5047
F 203 785-2238
david.greer@yale.edu
Jewell Mullen, MD medicine.yale.edn/neurology
Commissioner conrier
De? artiment of Public Health Lippard Laboratory
Office of Health Care Access for Clinical Investigation (LCT)
410 Capitol Avenue, MS#13HCA Room g1z
PO Box 340308 - 15 York Street
Hartford T 06134 New Haven CT 06510

Dear Commissioner Mullen,

I am writing to express my support and encourage yoar approval of Yale-New
Haven Hospital's Certificate of Need Application to refocate the Inpafient
Rehahilitatlon Unit (IRU} to leased space within Milford Hespital (MH). Itis
important to stress that, despite the relocation of the 1RU to Milford, the unit will
serve the same patients and provide the same services, by the same staff who
currently serve them. The only difference will be the physical location. The IRU
will be housed in renovated leased space at MH, and will offer our patients
Improved patient privacy, with 18 private rooms, as well as an ambience that will
support health and healing. The Milford location is easy to access from major
highways and offers ample free parking. This will help to minimize the stress and
burden for families visiting their loved ones.

Dur specialized team of caregivers will have a state-of-the-artunit to treata
variety of rehabilitation needs. The unit plays a vital role in the recovery of
victims of stroke orbrain frauma, have undergone spinal surgery, or have
movement disorders and or a total joint replacement

Thank you in advance for your support.

Sincerely,

2eif . e

David M. Greer MD, M4, FCCM, FAHA, FNCS, FAAN, FANA
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YALE-NEW HAVEN HOSPITAL
Relocation of Inpatient Rehab Services at

Yale-New Haven Hospital to Milford Hospital
Yale-New Haven Hospital

.
3
i

Assumptiions
Nef Revenue Rate Increases FY 2016 FY 2016 FY 2017
1) Government : 0-1.4% 0-1.4% 0-1.2%
2} Non-Government 6-2,0% 0-2.0% 0-20%
FY 2015 FY 2018 0 FY2017
EXPENSES
A.  Salaries and Fringe Benefits 30% 3.0% 5.0%
B.  Non-Salary
1) Medical and Surglcal Supplies 3.0% 3.0% 3.0%
2) Phanmacy and.Selutions 3.0% 3.0% 3.0%
3} Majpractice instrance : 3.0% 3.0% 3.0%
4} Professional and Contracted Services . 3.0% 3.0% ] 3.0%
5) Al Ofher Expenses 3.0% _ 3.0% 3.0%
EY 2018 FY 2018 FY 2017
FI1Es
1) Totat estimaled FTEs 10,432 10,454 10,503

Note - The above Increase pm]ecttoris reflect all changes relating to Medicare and Medicald relmbursement
reguiations,

Flnanclal Worksheet A Assumptions
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October 30, 2014

VIA REGULAR & ELECTRONIC MAIL

Kimberly R. Martone, Director of Operations
Office of Health Care Access

410 Capital Avenue, MS #13HCA

P. O. Box 340308

Hartford, CT 06106

Re:  Yale-New Haven Hospital
Inpatient Rehabilitation Unit at Milford Hospital

Dear Ms. Martone,

Our respective clients, Yale-New Haven Hospital (“YNHH”) and Milford Hospital
(“MH), have requested that we send this letter in follow-up to the October 10, 2014 discossion
between YNHH's representatives and OHCA staff regarding YNHH's plan to relocate its
inpatient rehabilifation unit (“IRU™) to leased space at MH. The purpose of this letter, which is
not infended to be a CON Determination request, is to provide the agency with further
background on a transaction that is vitally important to both organizations and allay any concerns
OHCA may have that this arrangement results in a termination of services or otherwise requires
CON approval.

Background

As OHCA 1is aware, the mandates of the Affordable Care Act and other changes in the
health care industry are requiring hospitals and other providers to efficiently utilize resources,
control costs and collaborate as never before. In this case, YNHH and MH have entered into an
arrangement that achieves these goals for both institutions while, most importantly, also
improving patient care.

YNHI currently operates a 24-bed [RU on the hospital’s Saint Raphael’s Campus
(“SRC"). The IRU serves as a discharge placement for inpatients in need of rehabilitative care
after an acute care stay. The purpose of the transaction is to allow YNHH to relocate the IRU
from its current location to 15,000 square feet of leased space on MH’s main campus. Through
what is essentially a real estate arrangement, YNHH can free up square footage on the SRC and
effectively address physical space constraints that it faces providing non-IRU services in New
Haven. At the same time, MH benefits by generating much-needed income from underutilized
space on its main campus.
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The IRU will operate using YNHH licensed beds and the patients will be YNHH patients.
This proposal does not result in an increase in the number of licensed beds at YNHH. YNHH
has sufficient unstaffed bed capacity to accommodate the IRU without adding any beds to its
license. Nor will the proposal result in an increase in MH’s licensed beds.

Professional services will be provided by YNHH clinical staff and IRU patients’ records
will be part of YNHH’s electronic medical record system. Certain ancillary servicés will be
provided by MH pursuant to a services agreement including: Imaging, diagnostic laboratory,
pharmacy, respiratory therapy, and rapid response team services. The cost center for the YNHH
IRU and billing for the service will remain unchanged with the relocation.

The patient population and payer mix for the YNHH IRU at Milford will be identical to
the patient population and payer mix for the IRU at the SRC. As previously mentioned, the IRU
is a referral service for patients who are discharged from an acute care setting. Patients come
primarily from YNHH, although the program accepts patients from other hospitals as well.
Currently, patients discharged from YNHH to the IRU are transported from an acufe care floor
on one of the New Haven campuses to an IRU bed located at the SRC. Going forward, these
same exact patients will be discharged from acute care and transported (at no charge) to the IRU
in Milford, similar to intra-facility transports between other YNHH locations (e.g., Shoreline
Medical Center in Guilford to New Haven). In addition, any patients from other hospitals who
would have been discharged and then transported to YNHH for inpatient rehabilitation services
will avoid a trip to downiown New Haven and be transported directly to the YNHH IRU in
Milford.

Through this important project, YNHH will enhance care for IRU patients while
effectively using existing hospital infrastructure in a nearby community. From MH's
perspective, the arrangement creates an important income stream that it needs to sustain the
programs and services that it has provided io patients as an independent hospital for more than
85 years. All of these developments are beneficial to the health care delivery system.

Legal Discussion

Based upon our review of the CON laws, relevant legislative history and OHCA
precedent, we are confident that the above arrangement does not result in a termination of
services or otherwise require the parties to obtain a CON. The relocation of YNHH’s inpatient
rehabilitation service will not result in any interruption or discontinuation of care for patients and
thus does not fit within the plain meaning of C.(3.8. Section 19a-638(a)(4) which applies only
where there is “[t]he termination of inpatient or outpatient services offered by a hospita ! There

! Connecticut General Statutes Section 1-2z states as follows: “The meaning of a statute shall, in the first instance,
be ascertained from the text of the statute itself and its relationship to other statutes. If, after examining such text
and considering such relationship, the meaning of such text is plain and unambiguous and does not yield absurd or
unworkable resulis, extratextual evidence of the meaning of the statuie shall not be considered.” See afso, Sarrazin
v. Coastal Inc.,, 311 Conn. 581 (2014) (“When construing a statute, [o]ur fundamental objective is to ascertain and
give effect to the apparent intent of the legislature. .. In other words, we seek to determine, in reasoned manner, the
meaning of the statutory language as applied to the facts of [the] case. Including the question of whether the
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is no mention of the term relocation anywhere in subsection (a)(4) or for that matier anywhere
else in 19a-638(a). As previously noted, YNHH will not be terminating its inpatient
rehabilitation services as it will continue to offer the exact same services to the exact same
patient population.

We also believe OHCA's prior decisions, based upon the agency’s interpretation of Section
19a-638(a)(4), support our position. In reviewing recent precedent since the CON laws were
overhauled in 2010, we found that the termination of services decisions fell into three general
categories:

1. Hospitals that arc closing a service {typically an outpatient location) and consolidating
patients at existing hospital locations where the same service is offered. By way of
example:

a. Guilford Pediatric Specialty Center (Docket No. 13-31860-D'TR) — The center
was closed and patients were consolidated at other YNHH PSC locations,

b, L&M Hospital Non-nuclear Stress Testing (Docket No. 13-31863-DTR) - The
outpatient location was closed and services and equipment were consolidated into
an existing non-nuclear stress testing program at the hospital’s main campus.

¢. Waterbury Hospital & Danbury Hospital Sleep Labs (Docket Nos. 14-31897-DTR
& 13-31879-CON) — Each hospital was closing a sleep lab location and
consolidating patients at another sleep lab operated by the hospital.

d. St.Mary’s Hospital MRI (Docket No. 14-31891-DTR) ~ The hospital closed an
outpatient MRI location and consolidated patients at an existing MRI location on
the main campus (MRI equipment was relocated as well).

2. Hospilals that are transferring ownership and operation of a service 1o a non-hospital
enfity, whether affiliated or unaffiliated. By way of example:

a. YNHH Eldercare Clinics (Docket No. 13-31854-DTR) — Operational control of
outpatient clinics was transferred from the hospital to a medical foundation.

b. L&M Joslin Diabetes Centers (Docket No. 14-31910-DTR) — Services were
transferred from the hospiial to a physician practice affiliated with the hospital.

¢. Windham Hospital Prenatal Clinic {Docket No. 12-31782-CON) — Operational
control for the prenatal clinic was transferred to an unaffiliated provider.

(Footnote continued from previous page) language actually does apply... [Section] 1-2z dirvects this court to first
consider the text of the statute and its relationship to the other statutes to determine its meaning. 1f. afier such
consideration, the meaning is plain and unambiguous and does not yield absurd or unworkable results, we shalf not
consider extratextual or unworkable results, we shall not consider extratextual evidence of the meaning of the
statute. General Statutes § 1-2z; see also Squnders v. Firtel, 293 Conn. 515, 525, 978 A.2d 487 (2009). Only if we
determine that the statute is not plain and unambiguous or yields absurd or unworkable results may we consider
extratextual evidence of its meaning sych as the legislative history and circumstances surrounding ifs enactment ...
the legisiative policy it was designed to implement ... its relationship to existing legislation and commen law
principles governing the same general subject matter ... The test to defermine ambiguily is whether the statute, when
read in context, is susceptible to more than one reasonable interpretation.”).
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3. Hospitals that are closing a service altogether and making arrangements for patients (if
any) to access services at other providers. By way of example:
a. Rockville General Hospital Diagnostic Cardiac Catheterization (Docket No. 12-
3177-DTR)
b. Sharon Hospital IOP (Docket No. 13-31872-DTR)
¢. Gaylord Hospital Sleep Labs (Docket Nos. 14-31902-CON, 13-31885-CON, 13-
31883-CON & 13-31884-CONj

YNHH’s proposed relocation of the IRU does not {it tnto any of the above categories.
The IRU is not being closed and patients consolidated at another YNHH IRU location.
Operational control of the IRU is not being transferred to another entity. Nor is the IRU being
shut down altogether. Rather, the IRU is being relocated to another location within YNHH’s
primary service area, to leased space in Milford, where it will continue to operate exactly as it
currently operates. In this context, the particular nature of inpatient rehabilitation services is
worth noting, as the location in which the services are provided is almost irrelevant. Patients do
not access inpatient rehabilitation directly from the community; instead, they are transferred after
an acute hospital discharge, and so the change in location would have little impact on patients.

Although the meaning of § 19a-638(a)(4) is plain on its face, the legislation that provides
OHCA with its CON jurisdiction under the statute, Public Act No. 11-183, An Act Requiring
Certificate of Need Approval for the Termination of Inpatient and Outpatient Services by a
Hospital, also does not support the law being extended to situations such as here where care will
simply be provided at a different physical location. That legislation was passed largely in
reaction to a separately licensed Connecticut hospital terminating its labor and delivery services.
In the legislative history concerning P.A. 11-183, there is also no discussion of the law applying
to service relocations. Instead, discussion on the bill was relegated to service terminations:

Representative Janowski (the primary sponsor of the underlying legislation, H.B. 5048, in
introuding the bill to the Public Health Committee on February 4, 2011):

The bill does not introduce any new changes or restrictions. It simply restores the
oversight that was — in my opinion, inadvertently eliminated when the hospital
termination eliminated — when the hospital termination of inpatient and outpatient
services request was removed from the certificate of need process requirement that
previously existed, ’

Representative Ritter (in introducing the bill to the House on June 11, 2011 where it
passed by a 93-53 vote)

Mr. Speaker, this bill essentially would require any hospital that seeks to terminate
inpatient or outpatient services currently offered, as well as any outpatient surgi center to
file a cextificate of need application with the Office of Health Care Access.
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Similar remarks as to the scope of the legislation were made when the bill was introduced
to the State Senate on fune 8, 2011 where it passed by a vote 0of 23-12. There was robust debate
on the bill at each step of the legislative process, but at no time did the topic of applying the
proposed law to service relocations come up. Indeed, many legislators opposed the bill not only
because it appeared to roll back the streamlining of the CON laws that had been achieved in the
2010 session, but because it encroached on the ability of hospitals to address fundamental
changes in their business models brought about by, among other things, health care reform.
Other opponents felt the bill was already too broad in the sense that it was not limited to the
termination of essential services such as emergency departments.

Against this backdrop, there is no legal support for extending the statute’s coverage to
service relocations such as the one YNHH plans to undertake. We also think the colloguy below
between Representatives Perrillo and Janowski in the House — though focusing more on the
essential versus non-¢ssential services issue — signals the legislative intent to focus the statute
strictly on service terminations and not apply it in cases, such as here, where the hospital is
continuing to provide the service:

Rep. Perritlo (113™);

Certainly, Mr. Speaker, thank you. I'm just trying to dig into the depth of what, indeed,
hospitals need to utilize the CON process for in terms of terminating services.

And in the specific instance in my question, I asked about sleep centers where they study,
where hospitals study sleep disorders, That is not something that appears to emergent to
me in any way, shape or form, and perhaps not even something that 1s vital within a
community, You know, the community is going to survive just fine if they don’t have
somebody to study sleep discorders.

So my question is, would things like that of a non-emergent, non-critical type level of
care still have to go through the CON process?

Deputy Speaker Godfrey:

Representative Janowski.

Rep. Janowski (56™):

Thank you. Through you, Mr. Speaker, 1 believe that if it is part of a departiment, then it

would. Butif'it’s part of a service that’s being offered through a general kind of, through
another area or part of another area, T don’t think that it does.”

* For your convenience, we have attached to this letter each of the transcript pages containing the statements quoted
above.
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Conclusion

A plain reading of Section 19a-638(a}(4) and legislative history swrounding the
reintroduction of termination of services jurisdiction to OHCA in 2011, make it clear that the
statute’s purpose is to provide for OHCA oversight and public input before access to core
hospital services is curtailed. Here, access to services is not affected. Therefore, there is no need
for a CON proceeding to address access issues such as whether existing providers have the
capacity to absorb patients, whether arrangements have been made to fransfer patients and
whether patients have been notified that the hospital service is closing, These issues are entirely
irrelevant when a referral-only inpatient hospital service is betng relocated a short distance away
with no changes in patients or ¢linical stafT.

Based on the foregoing, we respectfully submit that no CON is required for YNHH to
relocate its IRU to leased space at Milford. To require a CON under these circumstances would
be contrary to the intent of CON law reform, which was to streamline the CON process for the
benefit of both OHCA and healthcare providers. Hospitals — and in particular urban land-locked
hospitals like YNHH that find it difficult to expand within existing campuses to accommodate
growth in inpatient services — require the flexibility to relocate services without going through
lengthy and expensive CON proceedings in every instance. These relocations allow hospitals to
respond to patient demand and ensure that patients have access to all of the services that a
hospital offers its community.

When a service is being relocated fo address space consiraints, and OHCA can verify that
there are no changes in the nature of services or the population served, access is maintained and
CON review is unnecessary. 1o establish precedent that any and all service relocations by
hospitals potentially require CON approval also creates an additional and unwelcome
administrative burden for providers and the agency that is contrary to the goals of both federal
and state healthcare reform. If a CON determination request or application is filed every time
one of Connecticut’s acute-care hospitals relocates a service, OHCA will be overwhelmed with
paperwork and hospitals will be unable to operate in the manner necessary to deliver efficient,
high-quality patient care.

We thank vou for your consideration of this information and welcome the opportunity to
discuss it with you further.




Respectfully Submitted,

Updike, Kelly & Spellacy, P.C.
One Century Tower

265 Church Street

New Haven, CT 06510

Tel: (203) 786-8316

Fax: (203) 772-2037

2002

Stephen M. Cowherd
Jeffers Cowherd P.C.
55 Walls Drive
Fairfield, CT 06824
Tel: (203) 259-7900
Fax: (203) 259-1070




REP. JANOWSKI: Good afternoon, Representative Ritter, Senator
Stiliman and menbers of the Public Health Committee. I am
Representative Claire Janowski and I represent the 56th Distriect
of Vernon and Rockville, where Rockville General Hospital is
currently ~- well currently resides.

I am pleased to speak in support of the House Bill 5048,
REQUIRING CERTIFICATION OF NEED APPROVAL FOR THE TERMINATION QF
SERVICES BY HOSPITALS. First, I would like te thank the
Committee for raising this important bill which was introduced
because of the situation that happened in my district following
the merger of the Office of Health Care Access with the Public
health Department as a result of some changes that were made to
the existing ~- or previous QHCA oversight regulations.

The pbill does not take anything away from CHCA, what is does is
-— the purpose of the bill is toc restore the public transparency
that existed prior tc the merger by restoring OHCA's discretion
to hold a public hearing which is something they always had the
right to do prior to the changes. And also it allows OHCA to
honox reguests from communities or community leaders to hold
such a public hearing as again was the case prior to the
changes.

This is particularly important to small community hospitals
hecause it will ensure proper oversight of those hospitals as
well as any other heospital that does not currently operate under
a certificate of need. Because if the existence of a hospital
came about prior to the certificate of need process, they do not
operate under a certificate of need and have no preotections
‘because of the changes that were made to CHCA last year, when it
comes to termination of services.

The bill does not introduce any new changes or restrictions. It
simply restores the oversight that was -- in my opinion,
inadvertently eliminated when the hospltal termination
eliminated -- when the hospital termination of inpatient and
outpatient services request was removed from the certificate of
need process requirement that previcusly existed. That chanve
became effective October of 2010 and basically eliminated the
puklic hearing process in my opinion, shut out public input and
in essence eliminated any OHCA oversight autheority making that
important decision autcmatic,

And basically having it rest with the hospital authority
themselves. This is what happened recently at Rockville General
Hospital when the parent company decided that as a business




House
f.o(t(i\
THE CLFERK:

On Page 2, Calendar 71, House Bill Number 5048 AN ACT REQUIRING
CERTIFICATE OF NEED APPROVAL FOR THE TERMINATION OF INPAFIENT
AND OUTPATIENT SERVICES BY A HOSPITAL. Favorable Report of the
Committee on Public Health.

DEPUTY SPEAKER GODFREY:

The distinguished Chairman of the Public Health Committes,
Representative Betsy Ritter.

REP. RITTER (38th):

Thank you, Mr. Speaker. I move for acceptance of the Joint
Committee's Favorable Report and passage of the Bill.

DEPUTY SPEAKER GODFREY:

The guestion is on acceptance and passage. Explain the Bill,
please, madam.

REP. RITTER {38th}:

Thank you, Mr. Speaker. Mr. Speaker, this bill essentially would
reguire any hospital that seeks to terminate inpatient or
outpatient services currently offered, as well as any outpatient
surgi center to file a certificate of need application with the
Office of Health Care Access. It is intended to correct an
uwnintentional omission from legislation that we passed last
year.

Mr. Speaker, the Clerk has an Amendment, LCO Number 7275, which
is not a total strike all, but essentially replaces the heart of
the underlying Bill.

I would ask that the Clerk please call the Amendment and 1 be
granted leave of the Chamber to summarize.

DEPUTY SPEAKER GODFREY:

The Clerk is in possession of LCO Number 7275, which will be
designated House Amendment Schedule “A”. Will the Clerk please
call the Amendment.

THE CLERK:




DEPUTY SPEAKER GODFREY:
Representative Janowski. -
REP., JANOWSKI (56th):

I'm sorry. (Inaudible) the guestion, please.

DEPUTY SPEAKER GODFREY:

Representative Perrilleo, could you please repeat the question?

REP. PERRILLO {113th):

Certainly, Mr. Speaker, thank you, I'm just trying to dig into
the depth of what, indeed, hospitals need to utilize the CON
process for in terms of terminating services,

And in the specific instance in my question, I asked about sleep
centers where they study, where hospitals study sleep disorders.
That is not something that appears to emergent to me in any way,
shape or form, and perhaps not even something that is wvital
within a community. You know, the community is going to survive
just fine if they don’t have somebody to study sleep disorders.

So my guestion is, would things like that of a nen-emergent,
nen-critical type level of care still have to go through the CON
process?

DEPUTY SPERKER GODFREY:

Representative Janowski.

REP. JANOWSKI (56th}:

Thank you. Through you, Mr. Speaker, I believe that 1f it is
part of a department, then it would. But if it's part of a
service that's being offered through a general kind of, through
another area or part of another area, I don't. think that it
does.

DEPUTY SPEAKRER GODFREY:
Representative Perrillo.

REP. PERRILLC (113th):




November 14, 2014

VIA REGULAR & ELECTRONIC MAIL

Kimberly R. Martone, Director of Operations
Office of Health Care Access

410 Capital Avenue, MS #13HCA

P. G. Box 340308

Hartford, CT 06106

Re:  Yale-New Haven Hospital
Inpatient Rehabilitation Unit at Milford Hospital

Dear Ms. Martone,

We are in receipt of OHCA’s November 5, 2014 correspondence requesting additional
information regarding the relocation of Yale-New Haven Hospital’s (“YNHH") Inpatient
Rehabilitation Unit (“IRU”) to leased space at Milford Hospital (“MH”). This request came in
response to our October 30, 2014 letter, which was submitted to OHCA voluntarily and detailed
the arrangement between YNHH and MH (collectively, the “Parties™). Please accept this letter
as the Parties” joint response to OHCA s request.

Patient Papulation & Payer Mix Daia

OHCA has asked for the following information relative to the YNHH IRU: (a) The
percentage of total patient volume by payer source prior to and following the IRU’s relocation to
Milford; and (b) a list of towns within the IRU service area prior to and following its relocation
to Milford.

Table A below shows payer source percentages for the IRU in New Haven for FY2014.
This table also shows projected payer source percentages for the IRU once it relocates to Milford
in May of 2015, The payer source percentages prior to and after the relocation are identical.
This is due to the fact that the IRU is an inpatient referral-only service. Virtually all IRU
patients are admitted immediately following an acute care hospital stay. After the relocation, the
same exact patients who would have been admitted to the JRU in New Haven will be transported
to Milford and admitted to the IRU at MH. Any fluctuations in payer mix going forward are the
same year-to-year fluctuations that would occur if the IRU continued to operate in New Haven.
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Medicare 72% T2%
Medicaid 0.5% 0.5%
CHAMPUS & TriCare 0% 0%
Total Government T2.5% 72.8%
Commercial Insurers 26% 26%
Uninsured/Self-Pay 0% 0%
Workers Compensation 1.5% 1.5%
Total Non-Government 27.5% 27.5%
Total Payer Mix 100% 100%

Table B below lists towns within the Primary Service Area of the IRU prior to and after
its relocation to Milford. The towns collectively represent 80% of patients admitted to the IRU
in New Haven in FY 2014. They are expected to remain the top 80% of towns by patient origin
once the IRU is relocated to Milford in May of 2015, The patient towns of origin prior to and
after the relocation are identical because the IRU is an inpatient referral-only service. As
previously mentioned, virtually all IRU patients are admitted immediately following an acute
care hospital stay. After the relocation, the same exact patients who would have been admitted
to the IRU in New Haven will be transported to Milford and admitted to the IRU at MH. Any
fluctuations in patient towns of origin going forward are the same vear-to-year fluctuations that
would occur if the IRU continued o operate in New Haven.

T

o : Beginning M 3
New Haven New Haven
Hamden Hamden
Fast Haven FEast Haven
West Haven West Haven
North Haven North Haven
Orange Orange
Milford Milford
Wallingford Wallingford
North Branford North Branford
Branford Branford
CGuilford Guilford
Madison Madison
Woodbridge Woodbridge
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Lease & Services Agreement

OHCA has also requested that the Parties provide unreducted copies of any Lease related
to the relocation of YNHH’s IRU and the Services Agreement between YNHH and MH for
ancillary services, as referenced in our October 30 letter. Although we are willing to provide
OHCA with these documents on behalf of our clients in the spirit of full fransparency to a
regulatory body and to further confirm that no CON is required in connection with this
relocation, the Parties are justifiably concerned about proprietary and confidential business
documents becoming part of a public record. Affording our competitors the ability to access the
Lease and Services Agreement, which contain strategic information and reflect the results of
private negotiations between the Parties, would be detrimental to both hospitals and contrary to
past practices of OHCA.

The Freedom of Information Act (“FOIA™) requires public access 1o records maintained
by public agencies such as OHCA, subject to a number of exemptions. Conn. Gen, Stat. § 1-210.
Inn particular, the exemptions to public disclosure under FOIA for commercial or financial
information given in confidence, and not required by statute, as well as the trade secrets
exemption allow OHCA to keep confidential the requested agreements related to the YNHH-MH
transaction. Conn. Gen. Stat. § 1-210(5).

We believe that OHCA and the Parties could struciure the submission of the documents
to OHCA in their fully unredacted form to fit within the exemption to FOIA for commercial or
financial information given in confidence, not required by statute. Conn. Gen. Stat. § 1-
210(5)(B); see Hollbrook v. Freedom of Info. Comm 'r, No. CV960563515S, 1997 WL 187177,
at *1 (Conn. Super. Ct. Apr. 9, 1997) (copy attached as Exhibit A). In this case, because the
Lease and Services Agreement memorialize the terms and conditions of a business arrangement
between YNHH and MH, and include financial provisions, the information meets the
“commercial or financial information” requirement of the exemption. The agreements will also
be provided to OHCA on a voluntary basis, as the Parties are the not the subject of any formal
CON proceeding related to the proposed relocation of YNHH s IRU. Nor are the Parties
otherwise required by statute to produce these documents. Furthermore, the Lease and Services
Agreement would be provided by the Parties through counsel with an expectation of
confidentiality given that leadership from both hospitals have already communicated with
OHCA staff regarding the importance of the transaction to their organizations and the need to
keep the terms of these competitively sensitive agreements from being publicly available.

The forms of Lease and Services Agreement used in this transaction are also
compilations of terms and other information that the Parties have developed in the ordinary
course to support their respective business operations. These agreements are kept confidential
and competitors could obtain economic value from their disclosure. Accordingly, they constitute
trade secrets. Trade secret protection under FOLA applies to:

[Flormulas, patterns, compilations, programs, devices, methods, techniques, processes,
drawings, cost data, customer lists, film or television scripts or detailed production
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budgets that (i) derive independent economic value, actual or potential, from not being
generally known to, and not being readily ascertainable by proper means by, other
persons who can obtain economic value form their disclosure or use, and (ii) are the
subject of efforts that are reasonable under the circumstances to maintain secrecy.

Conn. Gen. Stat. § 1-210(5)(A).

The Appellate Court clarified the definition of trade secret under FOIA in the matter of
Dep't. of Public Utilities of the City of Norwich v, Freedom of Info.Comm 'n et al., 739 A.2d 328
(Conn. App. Ct. 1999) (copy attached as Exhibit B). This appeal arose from an initial finding by
the Freedom of Information Commission (“FOIC™) that a cost study conducted by the
Department of Public Utilities of the City of Norwich (“DPU”) was not a trade secret exempt
from FOIA.

The Appellate and Superior Courts adopted the definition of trade secret from the
Restatement of Laws, which provides, in part:

A trade secret may consist of any formula, pattern, device or compilation of information
which is used in one’s business and which gives him an opportunity to obtain an
advantage over competitors who do not know or use it.

Some of the factors to be considered in determining whether information is a trade secret
are (1} the extent to which the information is a trade secret outside the business; (2) the
extent to which it is known by employees and others involved in the business; (3) the
extent of measures taken by the employer 10 guard the secrecy of the information; (4) the
value of the information to the employer and to his competitors; (5) the amount of effort
or money expended by the employer in developing the information; (6) the ease or
difficulty with which the information could be properly acquired or duplicate by others.

Id.; see also Dep't. of Publ. Utilities, City of Norwich v. Connecticut Freedom of Info. Comm 'n,
No. CV970573178, 1998 WL 310874, at *1 (Conn. Super. Ct. June 5, 1998) (copy attached as
Exhibit C). In the DPU case, the court found that the cost study at issue was viewed by the DPU
as confidential, cost a significant amount of money to gencrate and was not generally available to
the public. [d However, the courts also found that it was too widely disseminated for there to
be an expectation of confidentiality under the trade secret exemption.

Applying the DPU analysis to the Lease and Services Agreement requested by OHCA,
the trade secret exemption to FOIA applies. First, just like the DPU considered its cost study to
be confidential, YNHH and MH consider and intend for these agreements to remain confidential.
In addition, OHCA has historicaily afforded confidentiality protection to transactional
documents submitted relative to CON matters,

The Parties have also gone fo great measure to ensure the confidentiality of the Lease and
Services Agreement and the information contained within those agreements has not been widely




Kimberly R. Martone, Director of Operations
November 14, 2(14
Page 5

disseminated, either within or outside of YNHH and MH. See Plastic & Metal Fabricators, Ine.
v. Roy, 303 A.2d 725 (Conn. 1972} (“[A] substantial element of secrecy must exist, {o the extent
that there would be difficulty in acquiring the information except by the use of improper
means... [However] absolute secrecy is not essential and the plaintiff does not abandon his secret
*by delivering it or a copy to another for a restrictive purpose, nor by a limited publication),
The agreements were negotiated by a small group of hospital administrators with the assistance
of in-house and outside counsel. The only non-hospital employees who have seen these
documents are attorneys, including the undersigned, who are bound by an ethical obligation to
maintain absolute confidentiality. Even the Parties’ boards of trustees have been cautioned about
the importance of maintaining confidentiality of the terms of the transaction.

Moreover, the information contained within the Lease and Services Agreement is of
significant value to the Parties’ competitors, who would benefit from knowing more about the
strategic initiatives of YNHH and MH. Nor are there any proper means (outside of OHCA) for
the Parties’ competitors 1o obtain copies of the Lease and Services Agreement. See Director,
Dep’t. of Info. Tech. of Town of Greenwich v. Freedom of Info. Comm 'n, 874 A2d. 785 (Conn.
2005) (copy attached as Exhibit D). The Parties’ wish to fully cooperate with OHCA and
submission of information related to a transaction for which no CON is required should not have
the uniniended consequence of giving their competitors access to confidential and proprietary
information.

Lastly, a significant amount of time and effort went info negotiating and drafiing the
Lease and Services Agreement, a process that lasted several months. There was also significant
cost born by both YNHH and MH related to these documents in the form of attorneys® fees.
When considered in light of the factors from the DPU case set out above, the resources devoted
to preparing and negotiating these documents further demonstrate that applying the “trade
secrets” exemption to FOIA is appropriate here.

Based on the foregoing, it is our belief that the commercial or financial information given
in confidence and/or trade secret exemptions to FOIA allow for confidential submission of the
Lease and Services Agreement. The Parties are willing to provide QHCA with unredacted
versions of these agreements upon confirmation that they will be kept strictly confidential and
not made available to the public. In the altemative, OHCA can view the identical documents that
are in the custody of the Attorney General’s office.” Either or both options meet with the letter
and spirit of the FOIA exemptions and would permit OHCA to further confirm that no CON
approval is required for this transaction.

We thank you for your consideration of this information and our requests relative 1o the
confidential treatment of the Lease and Services Agreement. Due to the importance of this
transaction for our respective clients, we will be in touch shortly to determine next steps.

* These agreements were provided to the Office of the Atiorney General and are being maintained confidentially
pursuant fo Conn. Gen, Stat, § 33-42.
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Respectfully Submitted,

Updike, Kelly & Spellacy, P.C.
One Century Tower

265 Church Street

New Haven, CT 06510

Tel: (203) 786-8316

Fax: (203) 772-2037

A7 2%

Stephen M. Cowherd
Teffers Cowherd P.C,
55 Walls Drive
Fairfield, CT 06824
Tel: (203) 259-7900
Fax: (203) 2559-1070
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Holbrook v, Freedom of Information Gom'n of State of..., Not Reported in A.2d...

1687 WL 187177

1997 WL 187177
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Superior Court of Connecticut.

Sidney J. HOLBROOK, Commissioner
of Environmental Protection
v.
FREEDOM of INFORMATION COMMISSION
of the STATE of CONNECTICUT et al.

No.CVob05635155. | Aprily, 1097,

Memorandum of Decision
MeWEENY, Judge,

*1 Io this case the State of Connecticut Department of
Environmental Protection (hereinafier “DIEP”) appeals from
the final decision of the State of Connecticut Freedom
of Information Commission (hereinafier “FOLC™) ordering
the DEP to provide Mark Errico access tw or copies of
information, shellfish harvesters voluntarily provide the DEP,
reporting the specific landings of oysters and clams by
volume and value,

The parties to this appeal are the DEP, the FOIC and Mr.
Ermrico, The appeal is brought pursuant to General Stafites §8
1-21i(d) and 4-183.

The dispute was initiated by Mr. Errico's desire to obtain
the reports of individual companies revealing the Jandings of
oyster and clams in bushel and dollars. The DEP collects the
information on forms provided to the shellfish harvesters. (R.
# 1, attachments.} The shellfish harvesters are advised that
the information will be aggregated for Connecticut as to total
landings of each species, number of workers employed in
market shellfish harvesting and number of boats and vessels
operated. The harvesters are assured that individual reporis
arc strictly confidential and only sggregate summary data
is forwarded to the National Marine Fisherics Service for
publication in “Fishery Statistics of the United States.” (R #
6.

The shelifish harvesters solicited by the DEP for such
information are the nincteen commercial shellfish harvesters

licensed by the Swmte of Connecticut Department of
Agriculture. Commercial fishing is regulated by the DEP
pursuant to Chapler 490 of General Statutes §§ 26-1 10 26-186
relating to Fisheries and Game,

Shelifish harvesting is more akin to farming, while fishing
is analogous to hunting (R. # 17, p. 16). Section 26-1
defines fishing as “taking or attempting to teke any finfish
crostacea or bair species for commercial purposes or by the
nse of apy commercial fishing gear.” Crustaceans include
Tobsters, crabs, shrinmp and bamacles; but not edible shellfish,
such as clams and oysters which are mollusks. American
Heritage Dictionary of the English Language pp. 247, 318,
846, 939 (1975), Also, “commercial fishing gear™ defined
in § 26-1 does not include dredges, which are used to
harvest shellfish (R, # 16). Apparently in rccognition of
this distinction “The Department of Agriculture shall be the
lead agency on shelifish in Connecticut.™ Chapter 491 Stase
Shell fisheries § 26-192a. The Departiment of Agriculture, as
directed by § 26-192a, “shall eoordinate the activities of other
state agemcies with regard to shellfish.” DEP conservation
officers are empowered pursuant io § 26-6 to enforce the
licensing provision for shellfish harvesters set forth in §
26-192¢-26-192h.

A review of this regulatory scheme is if not necessary,
educational, in order to consider one of the Plaintiff's
claims to exemption of these reports from the Freedom of
Information Act's (FOLA) reach,

In that the documents are ir the DEP's possession there is
no gquestion that they are public records, § 1-18a{d). Public
records are disclosable 1o the public under the general mle
of § 1-19. “Except as otherwise provided by any federal jaw
or state statute, all records maintained or kept on file by any
public agency ... shall be public records and every person shall
have the right to inspect such records ...”

*2 The DEP asserts § 26-157b(c) as the state statutory basis

of the cxemption of these reports from individual shellfish
barvesters. Scction 26-157b(¢) does specifically exempt
reports from fishing licensees described in § 26-157b(a)
and reports “submitted voluntarily upon request of ihe
Commissioner ..."

The DEP intreduced evidence as io their intent to cover
these types of reports in supporting this legislation. The court
accepts the testimony as to the DEP, buf that is not evidence
of the legislative purpose or intent in enacting § 26-137b{z).

VestipwNext 28 2014 Thomeson Ronta




Holbrook v. Freedom of information Com'n of State of..., Not Reported in A.2d...

1987 WL 167477

Section 26-157b(e} is an exemption 1o the FOLA. “The
general rule under the Freedom of Information Act is
disclosure with the exceptions to this rule being narrowly
censtrued. The burden of establishing the applicability of
an exemption clearly rests upon the party claiming ao
exenption.” Perkins v, FOIC, 228 Conn, 158, 167, 633 A.2d
783 {1993Y; Superintendeny v. FOIC, 222 Conn, 621, 626, 609
A2d 998 {1892); Rove v. FOIC, 221 Conn. 217, 232, 602
A2d LG Qerochian v. FOIC, 221 Conn. 393,397,604 A2d
351 {1992, New Havem v. FOIC, 265 Conn. 767, 775, 535
A.2d 1297 (198R); Hartford v. FCIC, 201 Comn. 421, 431,
S18 A 2d 49 (1986); Maherv, FOIC, 192 Conn. 310,315,472
A2d 321 {1984) and Filson v. FOIC, 181 Conn. 324, 342,
435 A.2d 353 (1980

Section 26-157b relates to reporis from persons licensed by
the DEP, specifically cornmercial fishing licensees. It would
reguire a liberal construction of this exemption te cover all
docurents voluntarily reporied (o the TIEP. A constroction
limited toreports from the Department of Agriculiure licensee
shellfish harvesters is also not apparent from the statutory
langusge, and at odds with the public policy favoring
disclosure.

The DEP salso asserts the claim that the reports are
exempt pursuant 10 § 1-19b(5} as “commercial or fipancial
information given in confidence, not required by statute.”

Prior o considering the ments of the 1-19b{5) exemption
claim, the respondents FOIC and Errico raise a procedural
issue.

The complaint to the FOIC was filed with that agency on
October 13, 1995, A hearing was held on February 27.
1696 before an FOIC hearing officer, Commissioner Carolle
Andrews. The DEP at ihe hearing only raised the § 26-157h(c}
claim; peglecting 1o mention the § 1-19b(5) exemption.

The hearing offiver issued a proposed decision (R, # 18) dated
June 20, 1996 rejecting the § 26-157b(c) claim. The proposed
decision was fransmitted to the parties on July 3, 1996 with
notice of the Comnission’s intent to consider and dispose
of the raatter at its July 24, 1996 meeting, The parties were
allowed so file briefs or written memoranda of law prior to the
meeting and afforded ten minates for oral argument (R # 18).
This procedure is in accordance with § 4-179 of the Uniform
Administrative Procedure Act (bexreinafter UAPA). Section
4-179 provides that when a majority of agency members who

are 10 render a final decision have not heard the evidence,
the proposed final decision transmittal followed by “briefs

and oral argument” must be followed. ! The DEP asserted the
§ 1-19b{3) exemption after the proposed final decision and
hearing, but before the final agency action.

*3 Respondents assert a waiver of such claim by the DEP,

The court finds that under the facts of this case the § 1-19b(3)
clatin must be considered.

In the first instance the DEP action is not a waiver of a legal
right. At the most it is an initial mistaken reliance on one
claim of exemption. “Waiver is the infentional abandonment
of a known right.” Brown v, Employer’s Reinsurance Corp.,
206 Conn. 668, 675, 539 A.2d 138 (1988). “Waiver is the
voluntary relinguishment of a2 known right, Tt involves the
idea of assent and assent is an act of understanding ...
intention to relinguish must sppear ..."Mackey v. Aetng Life
Ins. Co., 118 Conn. 338, 547-48, 173 A. 783 {1939). Also sce,
Fhoenix Mual Life Ins. and Soares v, Max Services, Inc., 42
Conn.App. 147, 175,679 A .2d 37 (19%6).

The procedure required by § 179 specifically permits a
party fo file briefs and make oral arguments which would
necessatily include lega] clains.

What appears {0 be envisioned by § 4-179 is the review of the
evidentiary faciual findings and the legal basis of a proposed
decision. There is nio reason to preclude a party from making
a legal claim on the basis of the existing evidentiary record
under § 4-179. A party may nof infroduce evidence before the
ful commission or successfully argue legal claims for which
there is no evidentiary basis; however, a legal claim apparent
from the record is appropriately argued pursuant to § 4-179,

In this case a cursory review of the form provided by the
shelifish harvesters is sufficient to invoke the exemption (R. #
14}. Specifically requested as to each species of shellfish are
number of bushels landed and dollar value. This information
is clearly “commercisl or financial information” The
information is also “given in confidence™ and “not required
by statuie.” No statute requires the shelifish harvesier to
provide such information to the DEP and if is solicited under
g pledge of confidentiality (R. # 16). The overwhelming
irefumable evidence establishes the applicability of the §
1-19b(5) exemption fo these individual reports.
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Holbrook v, Freedom of information Com'n of S$tate of..,, Not Reporied in A.2d...

1997 WL 187177

The UAPA provides in § 4-183()) that the court shall affirm
the agency decision unless it finds that substantial rights of
the appellant have been prejudiced because the decision ig
“{1} 1n violation of constitutional or statutory anthorty of the
agency.”

The FOIC violates § 1-191(5). The DEP has been ordered
to reveal information of a commercial and financial nsture
which it selicited under a pledge that “individual reports are
strictly confidential.” The DEP could be exposed to potential

Footnotes

liability for the violation of such commitment. Accordingly,
the appeal is sustained.

Pursuant to UAPA § 4-183()) the cowrt finds that the
individual reports from shellfish harvesters are exempted
from disclosure pursoant to law (§ 1-19b(5)). The FOIC is
ordered to modify its decision and exemnpt such reports from
public disclosure.

i Section 4-178. Agency proceedings. Proposed fina! decision.{a) When, in an agency proceeding, a majority of the members of the
agency who are fo render the final decision have not heard the matter or read the record, the decision, if udverse to a party, shall not
be rendered uatil a proposed final decision is served upon the parties, and an opporiunity is afforded fo each party adversely affected
10 file exceptions and present briefs and oral argument to the members of the agency who are to render the {inal decision.

(b} A preposed final decision made under this section shall be in writing and contain a statement of the reasons for the decision
and & fiading of facts and conclusion of lsw on each issue of fact or law necessary 1o the decision.
(c} Except when authorized by law to render a final decision for an agency, & hearing officer shall, afier hearing a matter, make

a proposed final decision.

(d) The parties and the agency conducting the proceeding, by writien stipulation, may waive complance with this section.

End of Document
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EXHIBIT B




Department of Public Utilities of City of Norwich v...., 55 Conn.App. 527 (1899)

739 AZd 328

55 Conn.App. 527
Appellate Court of Conneciicut.

DEPARTMENT OF PUBLIC
UTILITTES OF the CITY OF NORWICH
V.

FREEDOM OF INFORMATION
COMMISSION et al.

No.18549. | Argued April 20,
1999. | Decided Nov. 2, 1999,

City department of public ofilities appealed order of the
Freedom of Information Commission requinng disclosure to
a competitor of a study that included a formula to determine
the cost of supplying natural gas to a specific cusiomer, The
Superior Court, Judicial District of Hartford, McWeeny, 1.,
dismissed. City department appealed. The Appellate Court,
Frapeis X. Hennessy, I, held that the study was not a
“trade secret” exempt froim disclosure under the Freedom of
Information Act (FOTA). [4]

Affirmed.

West Headnotes {7)

Recerds
@~ Judicial enforcement in general

11

Appellate Court is required to defer to the
subordinate facts found by the Freedom of
Information Commission, if there is substantial
evidence to support those findings.

I5]

Cases that cite this headnote

Siatutes
&= Questions of law or fact

i2]

The determination of the meaning of a statute
presents a question of law, which is within the
province of the trial court and of the Appellate
Court.
{6}

1 Cases that cite this headsote

Records

13}

= Trade secrets and commercial or financial
information

City department of public utilities did not
sufficiently limit the dissemination of a study
reflecting & specific formula to deferming the
cost of supplying natural gas to an Indian
tribe for study to gualify as “trade secref”
exempt from disclosure under the Freedom of
Information Act (FOIA) wpon application of
competitor; though the study was not available
to the public or 10 competitors, essential element
of secrecy necessary to fall within FOIA'S
disclosure exemption was compromised by the
study's availability to various iribal members,
the depariment's employees, the city ufility
conumission, and the Burcau of Indian Affairs
without any obligation to keep the contents
confidentisl. C.G.S.A. § 1-19 (1908),

3 Cases that cite this headnote

Records

= Access to records or files in general
Records

&= Matters Subject to Disclosure; Exempiions
The general rule under the Freedom of
Informnation Act (FOIA) is disclosure, and any
exception to that rule will be narrowly construed
in light of the general policy of openaess
expressed in the FOIA legislation, C.(0.8.A. § 1-
200 ct seq.

(Cases that cite this beadnote

Records

@ BEvidence and burden of proof
The burden of proving the applicability of an
exception to the Freedom of Information Act
{FOLA) rests upon the party claiming it. C.G.S.A.
§ 1-200 et seq.

Cases that cite this headnote
Records

= Trade secrets and conmnereial or financial
information

A substantial clement of secrecy must exist

in order for a document to be exempt from
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disclosure a5 a trade secret under the Freedom of
Information Act (FOLA), to the extent that there
wouid be difficulty in acquiring the information
except by the use of improper means, C.G.S.A.
§ 119 {1998).

{ Cases that cite this headnote
Records

¢= Trade secrets and commercial or financial
information

(71

Absolute scerecy is not essential in order for a
document to be exempt from disclosure as a trade
secret under the Freedem of Information Act
(FOILA) and the plaintiff does not abandon his
seeret by delivering it or a copy to another for a
restrictive purpose, nor by a limited publication.
C.G.S.A. § 1-19 (1998).

2 Cases that cite this headnote

Atterneys and Law Firms

*%32% *528 Roger E. Koontz, Hariford, for the appeliant
{plaintiff).

Victor Perpetua, appellate counsel, with whom, on the brief,
was Miichell W. Pearlman, general counsel, for the appellee
(named defendant}.

Joseph 1. Cassidy, pro se, the appellce {defendunt), with
whom, on the brief, was Jodi M. Thomaz, Hartford.

Before FOTI, SPEAR and FRANCIS X, HENNESSY, JJ.
Opinion
FRANCIS X. HENNESSY, 1,

The plaintiff departinent of public utifities of the city
of Norwich (Norwich) appeals from the judgment of the
trial court upholding an order of the defendant freedom
of information coranission (com.missicm}i reguiring the
plamtiff to disclose a study concerning the cost of serving a
particular customer (study). The plaintifl specifically claims
that the court improperly held that the study is not exempt

from disclosure as a trade secret® pursuanf to  **330

General Statutes (Rev. to 1997) § 1-19(b){5), now § 1-210{b)
(3). ¥ We.affirm the judgment of the mial court.

*529 The foliowing facts are relevant fo this appeal. Yankee
Gas Services Company (Yankee) supphies natural gas 1o the
Tribal Utility Authority of the Mashantucket Peguot Tribe
{Tribal Lhility). Norwich, a supplier of natural gas and a
competitor of Yankee, had entered into an agreement with
Tribal Utility to provide it with natural gas by buildiog a
pipeling. Yankee thereafter requesied a cop}/' of the apreement
between Norwich and Tribal Utility, but was provided only a
copy without the portion that contained the study. The study
is a fifteen 1o twenty page docuinent that reflects a specific
formula to allocate costs to deliver a volume of product at
a determined rate. Norwich claims that the study contains
confidential and proprictary information, as well as feasibility
estimates and evaluations describing the cost of providing
the contracted pas service to the Mashantocket Pequot
Reservation. Nerwich further claims that such information is
not readily available from other sources, and disclosure would
give its competitors, including Yankee, an unfair business
advantage in knowing the methodology used to adjust the cost
of the contracted gas service.

The defendant attorney Joseph J. Cassidy, representing
Yankee, complained to the commission, which ordersd the
disclosure of the study. Norwich appealed from that order
to the Supcrior Court, which affirned the order of the
commission. Norwich new appeals to this court,

Norwich claims that the study is 2 trade secref and, as such,
is exempi {rom disclosure pursuant to § 1-19(b){5). Norwich
relies on the reasoning of our Supreme Court in Friangle
Sheer Metal Works, Inc. v. Silver, 1534 Conn. 116, 125-26,
222 A2d 220 (1966), which held that a corporation's costs,
pricing and bidding procedures #3300 constitute confidential
“trade scerets.” Norwich also cites Town & Country House
& Homes Servive, Inc. v, Evang, 150 Conn., 314, 318-19, {89
A.2d 390 (1963), in which the court adopted the definition of
trade secrets set forth in 4 Restatement, Torts § 757, comment
(b}, pp. 5-6 (1939), which provides in relevant part: A
trade secret may consist of any formula, pattern, device or
compilation of information which is used in onc's business,
and which gives him an opporiunity to obtain an advantage
gver competitors who do not know or use it.... Some factors
to be considered in determining whethier given information is
one's trade secret are (1} the extent to which the information
is known outside of his business; (2) the extent to which it
is known by employees and others involved in his business;
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{3) the extent of measures taken by him to guard the secrecy
of the information; (4) the value of the informaticn to him
and to his competitors; (5) the amount of effort or money
expended by him in developing the information; [and] (6}
the ease or difficulty with which the information ¢ould he
properly acquired or duplicated by others.” Norwich agrees
that the court propesly relied on Town & Counpry *%331
House & Homes Service, Inc. v. Evans, supra, at 114, 189
A.2d 390, in determining the meaning of “trade secret,” but
with respect to the element of secrecy, claims that the conrt
went beyond the ruling in Town & Country House & Homes
Service, Inc., in apparently requiring a formal confidentiality
agreement to demonstrate secrecy.

Applying the criteria set forth in Town & Country House
& Homes Service, Inc., the court found that (1) cost of
service studies are routinely viewed as confidential by [the
departroent of public utility control}; (2) the agreement is
available to [the] plaintiff's personnel, the Norwich utility
commissioner, the tribal personnel and the [United. States]
Bureau of Indian Affairs; (3) no evidence of confidentiality
agreements *531 or intemal controls is in the record, There
is testimony that it would not generally be available to the
public; (4) the cost of service study was paid for by the
plaintiff af a cost of thousands of doliars and is desired by a
competitor, Yankee Gas; (5) the cost of the consultant was
incurred by the plaintiff: {6) the information is available to
various members of the Mashantucket tribe, [the] plaintiff's
employees, the Norwich Utitity Commission and the Bureau
of Indian Affairs.”

On the basis of these findings, the court concluded that “[tThe
evidence of dissemination of the study and the absence of
any confidentiality agreenent or any stops taken o limit its
dissemination defeat the claim of secrecy or confidentiality
essential to the definition of ‘trade sceret.” The plaintiff failed
to meel its burden of establishing the application of the
exemption.™

i 12l
provides that “appeals from the decisions of the commission
are taken pursuant to the Untform Administrative Procedure
Act (UAPA). General Statuies §§ 4-166 through 4-189...,
This court is required to defer to the subordinate facts found
by the commissicn, # there is substantial evidence to support
those findings. Dufeaine v. Commission en Human Rights &
Opportunities, 236 Conn. 250, 259, 673 A2d 161 (1996);
Newtown v. Keenev, 234 Comn. 312, 319-20, 661 A2d
589 (1995).” (Citations omiited; nfernal quotation marks

General Statutes § 1-21i{d), now § 1-206(d),

omitted.) Furhman v. Freedom of njormation Commission,
243 Conn. 427, 430-31, 703 A.2d 624 (1997). In the present
case, the subordinate facts are not in dispute. Rather, it is the
meaning of the statute that is disputed. “The determination of
the meaning of a statute presents a question of law, which is
within the province of the trial court and of this court.” Id,
at 431, 703 A.2d 624,

[3] The court found, and Norwich agrees, thait the definition
of trade secrets adopted by our Supreme Court in *332 Town
& Country House & Homes Service, Inc. v. Evans, supra,
150 Conn, at 318-19, 189 A .2d 390, is applicable, Norwich's
claim turns, however, on the interpretstion of the secrecy or
confidentiality poriion of the term “trade secrets.”

4] I5] “{ljtis well established that the general rule under
the Freedom of Information Act [FOIA] is disclosure, and
any exception fo that rule will be narrowly construed in light
of the “general policy of opermess expressed in the FOIA
legistation.” Board of Education v. Freedom of Information
Commission, [208 Conn. 442, 450, 545 A 2d 1064 (1938) 1.
“The burden of proving the applicability of an exception to the
FOIA rests upon the party claiming it.” Rose v. Freedom of
Information Commission, 221 Conn, 217,232, 602 A.2d 1019
(1992).” Grrochian v. Freedom of Information Commission,
221 Conn. 393, 398, 604 A.2d 351 (1992).

[6f [7} Norwick confends that the fact that some public
officials reviewed the study docs not defeat a clain of secrecy
and, furthermore, that there was no evidence to show that
access to it was allowed to the general public. See Plasfic &
Metal Fabrivarors, Inc. v. Roy, 163 Conn. 257, 269, 303 A.2d
725 (1972) (inspection by public official does not contradict
element **332 of secreey). “[A] substantial element of
secrecy must exist, to the extent that there would he difficulty
in acquiring the mformation except by the use of improper
means.” {Internal quotation marks omitted.} Jd., at 263, 303
A.2d 725, However, “absolute seerecy is not essential and
the plaintiff does not abandon his secret by delivering it or
a capy to another for a restrictive purpose, nor by a limited
publication.” ™ Jd., at 268, 303 A.2d 725.

Here, the trial court found that there was no evidence that the
smdy was o be kept confidential. Although the court cited
the lack of a confidentiality agreement as part of is reasoning
for such a conclusion, it coupled *533 that with a finding
that there were no efforts to limit the study's dissemination.
Although we recognize that a thorough review of applicable
case law reveals no case stating that a formal confidentiality
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agreement is essential to preserve the secrecy of a document,
when the facts do not reveal discemable measures taken to
guard the secrecy of the information, as evidenced by a lack
of warnings alerting individuals to the confidentiality of the
information, as well as 2 Jack ofa requirement that strict limits
be placed on its distribution, the essential element of secrecy
is compromised. The fact that the study was available to
various members of the Mashantucket Pequot Tribe, Norwich
employees, the Norwich utility commission and the Burcau
of Indian Affairs demonsitates that the stady was given
wide distribution. Although these entities had an interest in
the contents of the study and it was not shown that either
Norwich's competitors or members of the general public had
aceess to the study, there was no evidence that those who were

Footnotes

provided with the study were under any obligation to keep the
contents confidential or to curtail its distribution. The courf
reasonably could have found, therefore, that Norwich failed to
meet its burden of establishing the application of the statutory
exemption from disclosure,

The judgment is affirmed.

In this opinion the other judges concutred.
Parallel Citations

739 A2d 328

i Attorney Joseph I, Cassidy, acting on behalf of Yankee Gas Services Company, requested the cost of service smdy from Norwich.
After Norwich denied his request, he appealed io the commission, which ordered disclosure. Cassidy is o defendant in this appeal.

2 Norwich also claims thai the court hmproperly determined that the study was not held in confidence where i was availuble only fo
Norwich, its customer and essential regulatory agencies, This claim is subsumed in the arguments addressed fo the main issue of
whether the study was 2 trade secret and whether 1t was exempt from disclosure under the statute.

3 General Statutes (Rev. to 19971 § 1--19, now § 1-210, provides in relevant part: “{a} Except as otherwise provided by any federal
law or state staeute, all records maintained or kept on file by any public agency, whether or not such recortds are required by agy law
or by any rule or repulation, shall be public records aud cvery person shall have the right to inspect such records promptly during
regular office or business howss or to receive a copy of such records....

“(by Nothing in {the Freedom of Information Act] shell be construed to reguire disclosure of ... {5)
trade secrets, which for purposes of [the Freedom of Information Act], are defined as unpatented, secret,
commercially valuable plans, appliances, formulas or processes, which are used for the makimg, preparing,
compounding, treating or processing of articles or materals which are rade commeodities obiained from 2

person and which are recogaized by law as confidential, and commercial or financial information given in

confidenve, not required by statute,..”

End of Document
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1998 WU 310874, 22 Conn. L. Rpir. 162

1998 WL 310874

UNPUBLISHEDL OPINION, CHECK COQURT RULES
BEFORE CITING,
Saperior Court of Connecticut.

DEPARTMENT OF FUBLIC
UTILITIES, City of Norwich
V.
CONNECTICUT FREEDOM OF INFORMATION
COMMISSION and Joseph J. Cassidy.

No.CVy70573178. | June s, 1998,

Memorandum of Decision
ROBERT F. MCWEENY, I

*1 The plaintiff Department of Public Utilities, City of
Norwich (Nerwich} appeals from a Freedom of Information
Commission (FOIC) order requiring the disclosure of a
document. The document in issue is an exhibit to a gas supply
contract dated Augost |, 1996, between Norwich and the
Tribal Utility Authority of the Mashantucket Fequot Tribe
(Utitity Authority). Joseph J. Cassidy, Esg., who requested
the document and complained to the FOIC, is also a party
to this appeal. Mr. Cassidy is the attorney for Yankee Gas
Service Company, which is a competitor of Norwich in
the gas supply business. This appeal is brought pursuant to
General Statutes § 1-21i(d) of the Freedom of Information Act
(FOLA), General Statutes §§ 1-7 through 1-211 and General
Statutes § 4-183 of the Uniform Administrative Procedure
Act (UAPA), §8 4-166 through 4-189. For the reasons set
forth below, the appeal is dismissed.

Norwich is a public agency within the meaning of General
Statutes § 1-18a{z) of the FOIA.

Cassidy by letier of November 7, 1996, requested of Norwich
copies of three agreements including the Transportation
Standby and Balencing Agreement (agreemeni) between
Norwich and the Utility Anthority, Norwich, by letter of
November 13, 1996, indicated that the agreement would be
provided except for “Exhibit 1” which Norwich claimed to be

exempt from disclosure under General Statutes 1-19(b)(5). !

Cassidy by letter of November 22, 1996, complained to the
FOIC of the denial of the requested docoment (Exhibit ). The

FOIC pursnant to § 1-19 heard this dispute as a contested case
April 14, 1997,

In its decision the FOIC found that Norwich failed to prove
that Exhibit { to the agreement constitutes a trade secret under
§ E-19(b}5) and that it was exempt as a feasibility study or
evaluation under § 1-19(b)(7).

The subordinate facts in this case are not substantially in
dispute. Yankee Gas had been the gas supplier for the
Mashaniucket Pequot Tribe (the tribe). Norwich entered into
@ contract with the tribe for supplying gas over a ten-year
pericd. In order o effectuate the contract, Norwich would
consiruct a gas pipeline to the tribal facility. The terms of the
arrangerment between Norwich and the Mashanticket Pequot
Tribe are set forth in the August 1, 1996 agreement. {Retum
of Record (ROR), Item 5, Ex. C.)

The exhibit at issuc is a 13-20 page cost of service study which
measures Norwich's marginal or incremental costs. The cost
of service study reflects a specific formula to allocate costs
to deliver volume of product at a determined rafe, Thus, the
contract price of $0.75 per/MCF (cubic feet of gas) is adjusted
based on volume. (ROR, Item 5, Ex. C, p. 15.)

The exhibit was produced by a consultant. It consists of 2 cost
of service study obtained by Norwich for several thousands
of dollars. (ROR, Item 9, p. 24.) The exhibit is not directly
available to the public, (ROR, Item 9, p. 25.) It reflects a
specific formula which alloeates costs 1o deliver a volume
of product within a rate determined. (ROR, ltem 9, p. 22.)
Norwich is not regulated by the Connecticut Department
of Public Utility Contrel {Connecticut DPUC) and is not
required by statute fo file such information. (ROR, Item 9,
pp. 8,10-11, 14, 20.} Although itis a public agency, Norwich
exists in a competitive environment and competes with
Yankee Gas for the commercial business of supplying gas
to the Mashantucket tribe. The Connecticut DPUC routinely
treats cost of service studies as confidential information.

*2 In its final decision dated July 9, 1997, and mailed July
23, 1997, the FOIC ordered the disclosure of “Exhibit 1.
Norwich is aggrieved by such decision. Norwich appealed the
decision on August 26, 1997, The answer and record were
filed on February 23, 1997, Briefs were filed by Norwich on
Jamuary 22, 1998, Cassidy, on February 23, 1998, and the
FOIC, on February 25, 1998, The parties were heard i oral
argurnent on May 19, 1998,
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Sections 1-19%b)5) and 1-19(bK7} as exceptions to the
general FOIA principle of disclosure are to be namowly
construed. New Haven v, FOIC, 205 Conn. 767, 774, 535
A2d 1297 (1998); Perkins v. FOIC, 228 Conn. 158, 167, 635
A.2d 783 (1993). To prevail on its claim that these exemptions
apply, the plaintiff must meet the burden of proof to establish
its applicability Superiiendent of Police v. FOIC, 222 Conn
621,626,609 A.2d 998 (1992}; Onrochian v. FOIC, 221 Conn,
393, 397, 604 A.2d 351 (1992).

The FOIC refers to the plaintiffs failore to prove the
application of the exemptions. The court is required to defer
te the facts found by the FOIC. Dufiaine v. Commtission on
Human Rights & Opporturities, 236 Coon. 250, 259, 673
A.2d 101 (1996); Newiown v. Keeney, 234 Conn, 312,319-20,
661 A.2d 589 (1995)."Here, however, the subordinate facts ...
are not in dispute. Rather, it is the meaning of the statute that
is disputed. The determination of. the meaning of a statute is
within the province of the trial court..."Furlunan v. Freedom
of Information Commission, 243 Conn. 427, 43 (1997) citing
Board of Education v, FOIC, 2¥7 Conn. 153, 158, 585 A.2d
82 (1991): New Haven v. FOIC, 205 Conn. 767, 773-74, 535
A2d 1297, The statatory exemptions at issue have not been
previously suhjected to jndicial review. Thus the deference
normally afforded an agency's statutory construction is not
applicable.Connecticut Light & Power v. Texas-Ohio Power,
Inc, 243 Conn, 635, 644, 708 A.2d 202 (1998); dssn. of Nor-
Jor-Profit Providers for the Aging v. Depr. of Social Services,
244 Conn. 378, 389 (1998},

Connecticui law has adopted the definition of trade secrets
from the Restatement of Laws. Town & Cowunfry House
& Home Service, Inc. v. Evans, 150 Conn. 314, 189 A2d
380 (1963). The definition in Restatement, 4 Torts § 757,
Comment b, provides in part:

A trade secrel may consist of any formula, pattern, device or
compilation of information which is uscd in one's business,
and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it.

Some of the factors to be considered in determining whether
given information is a trade secret are {1) the extent to which
the information i5 a trade secret outside the business; (2)
the extent to which it is kerown by employees and others
involved in the business; (3) the extent of measures taken
by the employer to guard the seerecy of the information;
{4} the value of the information to the employer and to his

competitors; {5} the amount of effort or money expended
by the employer in developing the information; {6} the ¢ase
or difficulty with which the information could be properky
acquired or duplicaied by others.

*3 Applying such cnteria to the facts of this case the
court finds the following. (1) Cost of service smdies are
routinely viewed as confidential by DPUC. (2) The agreement
is availuble fo plaintiffs personnel, the Norwich utility
commissioner, the tribal personnel, and the Bureau of Indfian
Affairs (R. Ex. 5 p. 33). (3) No evidence of confidentiality
agreements or internal controls is in the record. There is
testimony that it would not gemerally be available to the
public. {ROR, Item 9, p. 25.} (4) The cost of service study
was paid for by plaintiff at a cost of thousands of dollars and
is desired by a competitor Yankee Gas. (5) The cost of the
consultant was incinred by the plaintiff. {6) The information
is available to various members of the Mashantucket Tribe,
plaintiff's employees; the Norwich Utility Commission and
the Bureau of Indian Affairs.

The evidence of dissemination of the study and the absence
of any confidentiality agreement or any steps taken to Hmit its
dissernination, defeat the claim of secrecy or confidentiality
essential to the definition of trade secret, The plaintiff failed
to meet its burden of establishing the application of the
exemption,

Similatly, the plaintiff failed to establish the applicability

of the § 1-19(b)X 7)2 exemption. The cost of service study
related to a contract which was dated August 1, 1996,
The cost of service study was not a feasibility estimate
or evaluation when requested in November of 1996, The
contractual provision for an additional cost of service study
during the term of the coniract would also indicate that it is
not a feasibility estitnate. (ROR, Item 3, Ex. C, P. 15.) The
cost of service sindy is a cost allocation formula rather than
an appraisal or engineering estimate. The supply of gas to the
Mashantucket Tribe would also scem to constitule a private
as opposed tfo the “public supply” contract referenced in §
1-19(b)X7).

The FOIC decision is affirmed and the appeal is dismissed,

Parallet Citations
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Footnotes

1 Geperal Siatnies § 1-19(b)(3) provides in pertinent part: “irade secrets, which for purposes of sections 1-13, 1-18a, 1-12 10 1-19b, L
inclusive, and 1-21 0 1-21k, inclusive, are defined as unpatented, secret, commerciatly valuable plans, appliances, formulas or :
processes, which are used for the making, preparing, compounding, ireating or processing of arficles or materizls which are frade
commadities obtained from a person and which are recognized by law a5 confidential, and commeretat or financial information given
in confidence, not reguired by statute ...

2 General Statuges § 1-19(b)(7): “the contents of teal estate appraisals, engineering or feasibility estimates and evaluations made for or
by 2n agency relative to the acquisition of properfy or to prospective public supply and consiruction contracts, until such time as all
of the properiy has been acuuired or all proceedings or transactions have been terminated or abandoned, provided the law of eminent
domain shall not be affected by this provision ...”
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Director, Dept. of Information Technology of Town of..., 274 Conn. 178 {2005)

874 A 2d 785, 33 Media L. Rep. 2128

274 Conn. 179 West Headnotes {(13)
Supreme Court of Connecticut,

DIRECTOR, DEPARTMENT OF INFORMATION {1} Records

TECHNOCLOGY OF THE TOWN OF GREENWICH, &= In General; Freedom of Information Laws
v. in (General
FREEDOM OF INFORMATION The Freedom of Information Act makes
COMMISSION et al. disclosure of public records the statutory norm.
C.G.8.A. § 1-200 et seq.
No.17262. | ArguedJan. 6, o
2005. | Decided June 21, 2005, 2 Cases that cite this headoote
Synopsis 2] Records

Background: Director of town's department of information
technology appealed from decision of the Freedom of
Information Commission ordering director to provide
complainant with requested copies of computerized data
from the town's geographic information system (GIS).
The Superior Couri, Judicial District of Stamford-Norwalk,
Owens, J., dismissed the appeal, and director appealed.

Holdings: Afler transferring the appeal from the Appellate
Court, the Supreme Court, Vertefeuille, ., held that:

[1] director had the burden to seck a public safety
determination from the Commissiencr of Public Works in
support of his claim that the GIS data were protected from
disclosure under the public safety exemption of the Freedom
of Information Act;

{3}

[2} in determining whether public safety exemption applied,
trial court was not required to balance the town's interest in
public safety with the public's right fo accessible information;

[3] the GIS datn did nof constitute a “trade secret” within {4}
meamng of the Act's trade sccrei exemption; and

i4] director failed to meet his burdes to show that sceurity or

integrity of town's information technology systemm would be
compromised by disclosure of the GIS data.

Affirmed.

#= In General; Freedom of Information Laws
in General

Records
4= Matters Subject to Disclosure; Exemptions

The general rule uader the Freedom of
Information Act is disclosure, and any exception
to that ruje will be narrowly construed in light of
the general policy of openness expressed in the
Act. C.GS.A.§ 12200 et seq,

2 Cases that cite this headnote

Records

w#= PFvidence and Burden of Proof
The burden of proving the applicability of an
excepiion to disclosure under the Freedom of
Information Act rests upon the pariy claiming it.
C.GBA§ 1-210(b).

Cases that cite this headnote

Records
¢= Judicial Enforcement in General

In an sppeal involving the application of the
well-settled meaning of the exemptions {0
disclesure under the Freedom of Information Act
io the facts of the particular case, the appropriate
standard of judicial review was whether the
Freedom of Information Commission's factual
determinations were reasonably supported by
substantial evidence, in the record taken as a
whole. C.G.S.A, § 1-210(b),
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874 A.2d 785,39 Media L. Rep. 2126

1 Cases that cite this headnote

Records
g= Fadicial Enforcement in General

When trial court issued decision upon review
of Freedom of Information Commission's order
requiring director of town’s department of
information technology to  disclose certain
records, the appropriate remedy for director's
dissatisfaction with trial court's failure 1o
elaborate on the applicability of the Freedom
of Information Act's public safety exemption
was to file a motion for articulation, C.G.S5.A. §
1-210(b)(19).

2 Cases that ¢ite this headnote

Records

g= Matiers Subject to Disclosure; Exemptions
Director of town's department of information
technology had the burden to seek a public
safety deternunation from the Commissioner
of Public Works in support of his ciaim that
compirterized data from the fown's geographic
information system (GIS) were protected from
disclosure under the public safety exemption of
the Freedom of Information Act. C.G.S.A. §
1-210(b){19).

Cases that ¢ite this headnote

Records

= In General; Reguest and Compliance
Claimant of an exemption from disclosure under
the Freadom of Information Act must provide
more than conclesory language, generalized
alfegations or mere arguments of counsel;
rather, a sufficiently detailed record must reflect
the reasons why an exemption applies to the
materials requested. C.G.8.A. § 1-210(b).

& Cuses {haf cite this headnote

Records
¢== Matters Subject 1o Disclosure; Exemiptions

Records

&= Discretion and Equitable Considerations;
Balancing Interests

In deciding whether the Freedom of Information
Act's public safety exemption applied to daia
from town's geographic information system
(GIS), trial court was not required to balance
the fown's inferest in public safety with the
public's right fo accessible information; Act's
exemptions already incorporaied the judgment of
legislature with regard to balancing the public
interest in disclosure of records with the need for
confidentiality. C.G.S.A. § 1-210(b)(19).

2 Cases that cite this headnote

Records
= Iudicial Enforcement in General

In concluding that Freedom of Information
Act's public safety exemption did not apply o
data from town's geographic information system
{GIS), trial court did not impose av inappropriate
burden on the director of town's department of
information techrology when i suggested that
director could have demonstrated safety risk
by using statistical data correlating crimiaal or
tervorist activity with the disclosure of GIS datg;
trial court did not require the director to provide
such statistical data. C.G.S.A. § 1-210(b)19).

{ Cases that cite this headnote

Records
@= Matters Subject to Disclosure; Exemptions

Generalized testimony of town's police chief,
expressing his concemns regarding potential
threat to the safety of iown's residenfs if
computerized data from the town's geographic
infonmation system (GIS) were disclosed, was
insufficient to prove applicability of public
safety exemption from disclosure under the
Freedom of Information Act. C.G.S.A. §
1-216(b) 19).

Cases that cife this headnote
Reeords

= Trade Secrets and Commercial or Financial
Information
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112}

113§

Data from town's geographic information system
(GIS) did not constimte a “trade secret”
within meaning of trade secret exemption fram
disclosure under the Freedom of Information
Act; the GIS database was a compilation of
information that was already available o the
public through various fown departroents, such
that the GIS data failed to meet threshold fest
for trade secrets, i.e., that the information not
be generally ascertainable by others, C.GS.A. §
1-210(5)(A).

1 Cases that ¢ite this headnote

Records

& Trade Secrets and Commercial or Financial
Information
To qualify for a trade sceret exernption from
disclosure under the Freedom of Information
Act, a subsiantial element of secrecy must exist,
to the extent that there would be difficulty in
acquiring the information except by the use of
improper means. C.G.8.A. § 1-210(5}A).

2 Cases that cite this headnofe

Records

= Matters Subject 1o Disclosure; Exemptions
Ditector of town's department of information
techoology failed t¢ meet his burden to show
that security or integrity of fown’s information
techoology system would be compromised
by disclosure of computerized data from
town's geographic information system (GIS), as
required to invoke pertinenf exemption under the
Freedom of Information Act; director testified
that he was concerned about vulnerability of
town's nefwaork 1o a secutity breach and that
computer firewalls were not foolproof, but
did not provide specific examples of security
breaches or evidence that any such breaches had
been caused by disclosure of GIS data, C.G.S.A.
§ 1-210(b)(20).

Cases that cite {his headnote

Atiorneys and Law Firms

**787 Haden P. Gerrish, assistant fown attorney, with
whom were John K. Wetmore, Greenwich, town atiorney, and
Robert M. Shields, Jr., Hartford, for the appellani (plaintiff).

Clifion A. Leonhardt, chief counsel, with whom were M.
Deant Montgomery and, on the brief, Mitchel W. Pearhiman,
general counsel, for the appellee (named defendant).

Daniel J. Klaw, Lucy Dalglish, pro hac vice, David B.
Smallman and Andrew L. Deutsch, pro hac vice, filed a brief
for the Reporters Committee for Freedom of the Press et al.
as awmici curiae.

SULLIVAN, C.J,, and NORCOTT, KATZ, PALMER and
VERTEFEUILLE, Js.

Opinion
VERTEFEUILLE, 1.

*18% The plaintiff, the director of the depariment
of information technology of the town of Greenwich
{town), appeals from the frial court's judgment dismissing
his adnmnistrative appeal from a final decision of the
nzmed defendant, the freedom of information commission
(commission). In s decision, the commission ordered the

plaintiff’ to provide the complainant, Stephen Whitaker,l
with copies of certain computerized data from the town's
geographic information system (GIS). We affirm the
judgment of the trial court.

*182 The trial court relied on the following relevant
facts from the administrative record. In December, 2001,
Whitaker submitted a written request to the town's board
of estimate and taxation, asking for a copy of all GIS data
conceming orthophotography, arc fnfo coverages, sttuctured
query language server databases, and all documentation
created to support and define coverages for the are info data

*+788 set.” His request was forwarded to the plaingff,
who subsequently denied Whitaleer's reguest, claiming that
the data was cxempt from disclosure under the Freedom
of Information Act {act), Geners] Statutes § 1-200 ¢t seq.
Specifically. the plaintiff claiined that the data requested by
Whitaker was exempt from disclosure pursuant to General
Statutes § i-2]0{b)(5)(A),3 which provides an exemption
from *183 disclosure for trade secrets, and § 1-210(b)

(20).* which exempts from disclosure information that
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would compromnise the security of an information technology
system. Whitaker subsequently filed a complaint with the
comumission, claiining that the plaintiff refused to provide him
with a copy of the town's computerized GI8 records that he
requested. The commission held a hearing in January, 2002,
at which it found that the information requested by Whitaker
was 1ot exempt because it did not constitute either a trade
secret within the meaning of § 1-210(0)(5)A), or the type
of information that would pose a threat to the security of the

- town's information technology system within the meaning of
§ 1-210(b3(20). Accordingly, the commission issued a final
decision in November, 2002, in which i ordered the plaintiff
to disclose the requested records; excluding only medical
information and social security numbers, should any appear
in the requested data.

The plaintiff subsequently appealed from the commission's
decision to the trial court, which concluded, after a hearing,
*¥*789 that the plaintiff had failed to substantiate his claim
that the requested records were exempt from disclosure,
Specifically, the trial court found thai the plainiiff had failed
to provide any specific evidence that would demonstrate
that disclosure of the requested data would compromise the
security or integrity of the town's information techaology
system. Further, the trial court found that the records
did mof constitute trade secrets within the meanmg of
5 I-210(b}5)A). *184 because the requested data was
merely a computerized compilation of the iown's records that
otherwise could be obfained by requesting the information
piecerneal from various individual town depariments. The
trial court therefore dismissed the plaintiff's appeal. The
plainfiff appealed from the trial court's judgment to the
Appellate Court, and we thereafter transferred the appeal
to this court pursuant to General Statutes § 51-199(c} and
Practice Book § 65-1,

O appeal, the plaintiff claims that the trial court improperty
defernined that the commission was correct in concluding
that the data requested by Whitaker was not exempt pursuant
to § 1-210(b)}5)A), (19) and {20). The plaintiff first argues
that No. 02-133, § 1, of the 2002 Public Acts (P.A,
(}2-133)5 amended § ]~210{b)(19)(’ fo **790 broaden
the public safety exemption such *185 that the data
requested by Whitaker were exempt from disclosure, and
the jegisiative history surrounding the enactrmeni of the
public act demonstrates that it was intended to address

exactly this type of case. 7 Thus, the plaintiff claims that the
commission improperly failed to *186 apply the expanded
exemption in this case. The plaintiff further claims that,

although the act does not expressly require a balancing of
the govemment's and the public's interests, the trial court
failed to weigh appropriately the public's interest in disclosure
against the town's public safety interest, and that the trial
court improperly required the plaintiff to present statistical
data showing a correlation between the disclosure of GIS
data and a threat of eriminal or terrorist activity. The plaintiff
also contends that the requested GIS data satisfies the
requirements of the trade secret exemption to the act in §
1-210{b)(5)}A), because. the data constitutes a compilation
that derives intrinsic economic value by not being readily
ascertainable by those wishing to obtain economie value from
it use. Finally, the plaintiff clairns that the disclosure of the
requesied GIS data would compromise the integrity of the
town's information technology system, possibly exposing it
to computer hackers, which in turn would create a security
risk for the town.

The commission counters that the policy of the act favors freg
access {0 government records, and, although the cormmission's
final decision and the trial court's memorandum of decision
did not discoss at length PA, 02-133, § 1, both the
commission and the wial court considered the public act
in analyzing the existence of any threat to public safety
posed by the disclosure of the requested data. Further, the
commission claims that the trial court correctly halanced any
possible safety risk against the public's right to access the
requested data, and the trial court did not require statistical
data correlating criminal and terrorist activity with disclosure,
but, rather, merely observed that such correlation data would
have been 4 method by which the plaintiff could have met
his burden of showing the existence of & safety risk, The
commission also argues that the right to information under
P.A. 02-133, § 1, includes the right *187 to access the data
in the same computerized form that the government agency
itself uses, In addition, the commission claisns that disclosure
of the requested GIS data will not reveal any exempt trade
secrets in violation of § 1-210(b){5)(A}, because the plainiiff
**791 s not engaged in a trade and is not protecting secrets
of such a trade. The commission further argues that there is no
evidence that the disclosure of the GIS data presents a security
threat to the town's information technology systemn within the
meaning of § 1-210(b)(20). We agree with the commission,
and, accordingly, we affirm the judgment of the irial court.

i1l (2] 3] By way of background, we cite briefly the

policy of the act and the burden of » party claiming exemption
from disclosure under the act. The act “makes disclosure
of public records the statutory norm.” (Internal quotation
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marks omitted.) Chairman, Criminal Justice Commiission v,

Freedom of Information Comanission, 217 Conn, 193, 196,

585 A2d 96 (1991). “[T]t is well established that the geseral

rule under the {act] is disclosure, and any exception {o that
rule will be narrowly construed in light of the general policy
of openness expressed in the [act].... [Thus] [tihe borden of
proving the applicability of an exception [to disclosure under
the act] rests npon the party claiming it (Citation omitted;

internal quotation marks omitted.) Oochian v. Freedom of
Information Copnnission, 221 Conn, 393, 398, 604 A.2d 351

(1992).

[4] As a preliminary matter, we set forth the applicable
standard of review. “[Tlhe present case involves applying
the well settled meaning of [the exemptions laid out in]
§ 1-210(b} ... to the facts of this particular casc. The
appropriate standard of judicial review, thercfore, is whether
the commission's factugl determinations are reasonably
supported by substantial evidence in the record taken as
a whole.” *188 Rocgue v. Freedom of Information
Commission, 255 Conn. 651, 659-60, 774 A.2d 957 (2001).

1

[5]  We begin by addressing whether the tmal court
improperty failed 10 consider the applicability of LA 02-133,
& 1, to the records sought by Whitaker. The plaintiff claims
that the trial court did not apply § 1-210(b}(19) as amended by
P.A.02.133,§ 1, and it improperly failed to remand the matter
1o the commission fo determine whether the requested records
were exempt under the public act. The commission counters
that the trial court properly considered the applicability of
PA. 024133, § 1. We agree with the commission. In setting
forth the standard of review applicable to the commission's
decision, the wrial court explicitly referenced § 1-210(b)(19),
as amended, and it analvzed whether the requested GIS data
were exempt due to public safety concems. The trial courd
decision thereby implicated § 1-210(b){19} and (20), both
of which subdivisions provide exemptions from disclosure
under certain circumstances when public safety is at risk.
Accordingly, contrary fo the plaintiff's claim, the trial court

did consider the amended version of § 1-210(b)(19). 8

*742 6] Section 1-210(b)(19) sets forth the procedure
throogh which a state or municipal agency nay pursue an
exemption fiom disclosure under the act when there *189
are reasonable grounds to believe that disclosure would pose
a safety risk to any person or govemnment-owned facility.

When there are reasonable grounds to believe disclosure may
pose a risk to public safety, “[s]uch reasonable grounds shall
be determined ... with respect to records concemning any
executive branch agency of the state or any municipal, district
or regional agency, by the Commissioner of Public Works,
after consuitation with the chief executive officer of the
agency ...." General Statutes § 1-210(b)(193(A). In the present
case, the plaintiff specifically argues that he was not afforded
the opportunity to have the requested GIS data reviewed
by the commissioner of pablic works in order fo ascertain
whether its disclosure would pose a safety risk within the
meaning of § -210(b)(19) as amended. The plaintiff claims
that the tral court was remiss in not remanding the matter
to the commission so that the commissioner of public works
could conduct such a review. We disagree.

Although § 1-210¢b¥19) does not specifically provide
which party is to seek a public safety determination by
the commissioner of public works, we conclude that the
plaintiff bore the burden of seeking such a determination,
It is axiomatic that the burden of proving the applicability
of any exemption in the act rests with the party claiming
the excnption. Sce CGftochiun v. Freedom of Information
Commiission, supra, 221 Conn. at 398, 604 A.2d 351
Here, that is the plaintiff. It follows that the plaintiff,
therefore, was obiégatéd to seek & public safety determination
from the commissioner of public works in support of his
claim that the GIS records were exempt from disclosure.
Moreover, we note that the floor debate in the legislature
regarding the passage of P.A. 02-133, § 1, described the
law as providing that municipalities, certain state agencies,
public service companies, telecommunication companies and
water utilities may apply for permission {o keep sensitive
docursents from *198 the public. 45 H.R. Proc., Pt 13,
2002 Sess., pp. 4580-81. The use of the word “apply”
mankes clear the legislative intent that the party claiming a
public safety exemption must seck the determination from
the commissioner. The plaintiff never sought the required
consultation with the commissioner of public works. Nor
did he at any time request that the trial court remand the
case so that the public works commissioner counld make a
public safety determination. Accordingly, we concinde that
the plaintiff's first claim on appeal is unavailing.

Ir

We turn next to the plaintiff's assertion that the trial court
tmproperly failed to balance the town's mnterest in public

T
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safety with the public's right to disclosure under the act, and
that the trial court improperly required the plaintiff to present
statistical data correlating criminal or terrorist activity with
the disclosure of GIS data, The commission responds that
the trial court did balance appropriately the town’s inferest in
public safety with the public's right to accessible information,
and that the wrial court did not “require” the plaintiff to
produce statistical data, We conclude that the trial court was
not required to undertake any balancing to resolve the public
safety exemption and that the trial court did not require that
the plaintiff submit statistical data.

The following additional facts are relevant fo the resolution
of this issue, At the hearing before the commission, Peter
J. Robbins, the town's chief of police, testified **793

generally about his concerns regarding the potential threat to
the safety of the town's residents if the requested GIS data
were to be disclosed. Robbins testified that, “[bjecsuse of
{the town's] affluence {it is] frequently targeted for criminal
activity ....”" He farther testified that the town's proximity fo
the Mexritt Parkway, Interstate 95, and the waterfront made
the *I191 town an inviting farget for professional thieves.
When asked how the disclosurs of the GIS data would assist
in such eriminal activities, Robbins responded, “that type
of information can certainly have a severe impact on the
community,” and that he thought that “it also can provide
some serious risk for homeowners because that access ...
would provide overhead views of structures, the footprints of
those structures, fence lines, the topography, in some cases
it may, depending on when these photos were taken from
the air, could reveal some security measures that individual
homeowners have put in place.” Robbins further testificd that
the GIS data might be used to carry out identity theft or
disturb the privacy of public fipures who live in the fown, or it
could be used to interfere with the safety and security of town
residents or to allow someone to comprormise the police radio
system and communications nefwork.

In assessing whether this festimony was sufficient to establish
the existence of a legitimate public safety risk, the wial
court observed that “{t]here is no nexus between {Robbins’)
opinion and the ultimate conclusion. More importantly,
fthe] plaintff fails to provide through [Robbins'] testimony
any specific sfatistical data that correlates criminal activity
or pofential ferrorist type activity with disclosure of GIS
data. Addisionally, no specific evidence was provided to
demonsirate how disclosure of the requested data would
compromise the security or integrity of the G18.”

[T} As we noted previously, “[f]he burden of proving the
applicability of an exception [to disclosure under the act]
rests upon the parly claiming it.” (Internal quotation marks
omutted.) Ortochian v. Freedom of Information Conmnission,
supra, 221 Conn. at 398, 604 A.2d 351. In particular, “{tThis
burden requires the claimani of the exemption fo provide
more than conclusory language, generalized allegations or
mere arguments of counsel. Rather, a *192 sufficiently
detailed record must reflect the reasons why an exemption
applies fo the materials requested.” New Haven v, Freedom
of Information Commission, 205 Conn. 767, 776, 535 A2d
1297 (1988). With regard to weighing the interests of a
parfy claiming an exemption against the public's interest in
disclosure, this cowt has stated that “within the language
itself of the [act], the legislatire has [already balanced)
the public's right to know and the private needs for
confidentiality.... Therefore, neither the [commission] nor
the couris are required to engage in a separatc balancing
procedure beyond the limits of the statute.” (Citation omitied;
internal quotation marks omilted.} Chairman, Criminal
Justice Comnzission v. Freedom of Information Comimission,
supra, 217 Conn. at 200-201, 385 A.2d 96,

8] The exemptions provided in § [-210(b) of the act
incorporate the judgment of the legislature with regard
to balancing the public interest in disclosure of records
with the need for confidentiality. As the passage of P.A,
02-133, § 1, demonsirates, the legislature adjusts the balance
between the right to know and the need for confidentiality
as circumstances change. The text of § 1-210(b){(19), as
arnended, does not require the courts t¢ conduct any balancing
in order 1o determine the applicability of that exemption. The
stlence on this issue i in contrast f exemptions where such a
balancing explicitly is required, **794 such as, for example,
§ 1-210{b)(1). We find no merit to the plaintiff's unsupported
claim that the trial court's judgment should be reversed for
the court's failure to undertake a balancing of public interest
disclosure sgainst necessary confidentiality when the statute
providing the exemption does not require such a balancing,

[9] [10} We fusther conclude, conirary to the plaintff's
contention, that the trial court did not require specific
statistical dats correlating criminal and terrorist activity with
the discloswre of GIS data. The trial court stated *193
that it did not find convincing the generalized testimony
by Robbins 2s the plaintiffs sole evidence to support his
argument that the release of the GIS data would pose a
legitimate public safety concern, Such generalized claims of
a possible safety risk do not satisfy the plaingiff's burden of
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proving the applicability of an exemption from disclosure
under the act, See New Haven v. Freedom of Information
Conmmission, supra, 205 Conn. at 776, 535 A2d 1297. In
explaining why it was nof convinced by Robbins' testimony al
ihe commission hearing, the trial court stated that the town did
not present any evidence through the police chief to establish
a nexus between his opinion and the conclusion that the
release of the data would pose a safety risk, In doing so, the
triaf court merely suggested that one way of demonsirating the
safety risk would have been through the use of statistical data
correlating criminal or terrorist activity with the disclosure
of GIS data. The trial court similarly suggested that the
plaintiff could have provided evidence demonstrating how
the diselesure of GIS data would compromise the security or
integrity of GIS. Nowhere in its opinion, however, did the trial
cour{ require the plaintiff to provide such statistical data to
prove a correlation between criminal or terrorist activity and
the disclosure of GIS data. Accordingly, the trial court did not
irnproperly impose an inappropriate burden on the plaintiff,

1)

Finally, we address the issue of whether the trial court
properly found that the plaintiff failed to meet his burden of
proof to show that the requested GIS data were exempt under
the act because disclosure would either reveal a trade secret
within the meaning of § 1-210(Mh}(5)A), or pose a threat to the
securify of the town's information technology system within
the meaning of § 1-210(b)(20). The plaintiff contends that
the requested dovuments fall within the definition of 8 *194
trade secret under the act because the GIS database derives
its economic value from not being available to members of
the public, snch as Whitaker, who may use the information
for their own economic gain. The plaintiff further claims
that the requested infonmation falls within the § 1-210(b)(20)
security exemption nnder the act because its disclosure would
pose a security risk fo the town's nformation technology
systetn, The commission counters that neither exemption
applies to the records sought in this case. We agree with the
commission.

As we have noted previously, the party claiming an
exemption from disclosure under the act has the burden of
proving its applicability, and in order to meet that burden,
fhe party clahming the exemption must provide more than
general or conclusory statements in support of its contention.
See Chairman, Criminal Justice Conmmission v. Freedom
of Informarion Commission, supra, 217 Conn. at 196, 585

A.2d 96; New Haven v. Freedam of Information Commission,
supra, 205 Cona, at 776, 535 A.2d 1297,

{11} [12] To qualify for an exemption within the meaning
of § 1-216(bY5XA), **795 the requested records must
constitude 2 trade secret within the meaning of the act, which
is defined as “information. including formulas, patterns,
compilations, programs, devices, methods, fechniques,
processes, drawings, cost data, or customer lists that (i) derive
independent economic value, actuzl ar polential, from not
being generally known to, and not being readily ascertainable
by proper meaxs by, other persons who can obiain economic
vatue from their disclosure or use, and (i) are the subject
of efforts that are ressonable under the circumstances to
maintain secrecy ....” In order to qualify for a irade secret
exemption under § 1-210(b}(5)(A), “[a] substantial element of
secrecy must exist, to the extent that there would be difficulty
in acquiring the information cxcept by the use of improper
means,” {Internal guotation marks omitted,) Depr. of *195
Public Utilities v. Freedom of Information Commission, 55
Conn.App. 527, 332, 739 A.2d 328 (1999), The requested
(IS data in the present case, however, is readily available to
the public, and, accordingly, it docs not fall within the plain
Ianguage of § 1-2I0(bXS)(A) as a trade seeret. As the trial
court noted, the GIS database is an electronic compilation of
the records of many of the town's departments, Members of
the public seeking the IS data could obtain separate portions
of the data from various town departments, where that data is
availsble for disclosure. The requested GIS database simply
is & convenient compilation of information that is already
available to the public. The records therefore fail to meet the
threshold test for trade sccrets, that the information is not
generally ascertainable by others,

{13]  We turn now fo the plaintiff's claim that the trial court
improperly found that the plaintiff did not meet his burden of
proofithat the records were exempt under § 1-2 10(b3(20), That
subsection provides an exemption to disclosure for “[r]ecords
of standards, procedures, processes, software and codes, not
otherwise available to the public, the disclosure of which
would compromise the security of integrity of an information
technology system ... General Statutes § 1-210(b)(20), The
trial court found that the plaintiff did not meet his burden
in attempting to show that the requested disclosure would
compromise the seeurity of the town's entire information
technology system. As the trial court noted, the plaintiff
did not present any specific evidence {o demonstrate how
the disclosure of the reguested GIS data would compromise
the overall security of the town's infonmation technology
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system. The plaintiff testified that he wus concerned abont
the vulnerability of the town's network to & security breach
should the network become available to the public. In sappori
of this concern, the plaintiff staied that computer firewalls are
not foolproof, and that the Srewalls of “[m]any high *196

security sgencies” had been breached. The plaintiff, however,
did nof provide specific examples of such security breaches,
or evidence that any such breaches had been caused by the
disclosure of GIS data,

We agree with the trial couri that the plaintiY failed to moct

his burden to show that the security or integrity of the town's
information fechnology system would be compromised by

Footnotes

disclosure of the GIS data. Accordingly, the evidence
presented in this case was insufficient to establish that the
regquested GIS data were exempt from public disclosure under
the act,

The judgment is affirmed.

In this opinion the other justices concurred.
Paraliel Citations

874 A.24 785, 33 Media L. Rep. 2128

1
2

Whitaker is also named as a defendant in this appeal. For purposes of clanty, we refer to him by name,
Orthophotography consists of high resotution photographic images of the town taken from aircraft flying overhead. Arc info coverages
are data compiled by the town for its use with the GIS software, including poins, lines, and polygons depicting road center lines,
building footprints, possibly water and sewer lines, planned fiber optic networks, and survey points, which can be overlaid on the
arthophotogmpby. The struchured query langnage server databases consist of dafa compiled by the fown for usc in its 2% assessment
databases, which includes information about property ownership, assessed value, prior assessed value, and addresses. The support
documentation consists of records of when the data was input, what source was used, who input the date, the accuracy of the data,
and how often the data Is updated, During testimony before the trial court, the data was summarized as a “composite” of maps of
individual and commercial properties and high resolution zerial photographs of the town.
General Statntes § 1-210(b) provides in relevant part: “Nothing in the Freedom of Information Act shall be construed to require
disclosure of ... '

“(3¥A) Trade secrets, which for purposes of the Freedom of Information Act, are defined as information,

ncluding formulas, patierns, compilations, programs, devices, methods, techniques, processes, drawings,

cost data, or customer lists that (i) derive independent economic value, actual or potential, from not being

generally known {0, and not being readily ascertainable by proper means by, other persons who can obtain

econotnic value from their disclosure or use, and (i) are the subject of efforts that are reasonable under the

circumstances to maintain secrecy ...

We note that since December, 2001, when Whitaker first sought disclosure of the requested information, § 1-216 has becn amended
several times, however, subsection (B)(5)(A) has remained virtuaily unchanged. For purposes of clarity, we refer herein to the
current revision of the statute,
Geneml Statuies § 1-210(b) provides in relevant part: “Nothing in the Freedom of Infornation Act shall be construed to require
disclosure of ...

“(20} Records of standards, procedures, processes, seftware and codes, not otherwise available to the public,
the disclosure of which would compromise the security or integrity of an information technolopy system ...

We note that since December, 2001, when Whitaker first sought disclosure of the requested information, § 1-210 has been amended
several times, however, subsection (b)(20) has remained virnzally unchanged. For purposes of clarity, we refer herein {o the current
revision of the statute,
Public Act 02-133, § 1, added fo § 1-210(b3{19} a list of factors to be considered in determining whether reasonable grounds exist
10 believe that disclosure of records may resull in a safety risk.
Goeneral Statutes § 1-210(b) provides in relevant part: “Nothing in the Freedom of Information Act shall be construed o require
disclosure of ...
*{19} Recerds when there are reasenable grounds to believe disclosure may result in a safety risk, including the risk of ham to
any person, any government-owned or leased institution or facility or any fixfure or appurtenance and equipmesnt attached to, or
cantained in, such institution or facility, except that such records shall be disclosed o a law enforcement agency upon the reguest
of the law enforcement agency. Such reasonable grounds shall be determined {A) with respest o records concerning any execnsive
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En

branch agency of the staie or any municipal, district or regional agency, by the Commissioner of Public Works, after consultation

with the chief executive officer of the agency; (B) with respect to records congerning Judicial Department facilities, by the Chiefl

Court Administrator; and (€) with respect io records concerning the Legislative Departiment; by the executive director of the Joint

Committee on Legistative Management. As used in this section, *government-owned or leased institution or facitity' includes, but

is not lunited te, an ingtitution or facility owned or leased by & public service company, as defined in seciion 16-], a cerfified

telecommunications provider, as defined in section 16-1, a water company, as defined in section 25-324, or a municipal utility that

furnishes clectric, gas or water service, but does not include an institution ar facility owned or jeased by the federal govemment,

and “chief executive officer” includes, but is not limited to, an agency head, department head, exeoutive director or chief executive

officer. Such records inciude, but are not limited to:

(i) Security manunis or reports;

“{ii} Engineering and architectursl drawings of govemnment-owned or leased ingtitutions or facilities;

*{iif) Operational specifications of security systems utilized at any government-owned or keased institution or facility, except that

a general description of sny such security system and the cost and guality of such system, may be disclosed;

“{iv} Training manuals prepared for government-owned or leased insdtutions or facilities that describe, in any manner, security

procedures, emergency plans or security equipment;

“¢v) Internal security audits of government-owned or leased institutions or facilinies;

“¢vi) Minutes or records of meetings, or portions of such minutes or records, that contain or reveal information relating to sccurity

or other records otherwise exempt from disclosure under this subdivision;

“{vii) Logs or other documents that contain information on the movement or assignment of security personnel at government-

owned or leased institutions or facilities;

“({viii} Emergency plans and emergency recovery of respouse pians; and

“(ix) With respect to a water company, as defined in section 25-32a, that provides water service: Vulnerability assessments and risk

management plans, operational plans, portions of water supply plans submitted pursuant fo section 25-32d that contain or reveal

information the disclosure of which may result in a security risk to a water company, inspection reports, technical specifications and

other materials that depict er specifically describe critical water company operating facilities, collection and distribution systems

or sources of supply ..."

In addition fo the changes effected by P.A. 02-133, § 1, subsection (b){1%) of § 1-210 was further amended in 2003, See Public

Acts, Spee. Sess., June, 2003, No. 03-6, § 104. For purposes of clarity, we refer herein to the carrent revision of the statute.
Public Act 02-133, § 1, was enacied in October, 2002, us part of the state's effort to bolster security in the wake of the September 11,
2001 terronist attacks. See 45 FLR. Proc,, Pt. [5, 2002 Sess., p. 4579, The public act was not in effect at the time of the proceedings
befare the commission, but it took effect in October, 2002, shortly before the commissien issued its final decision. The plasntiff did
not amend his answer before the commission to request an exempion under the public act, and, hence, the plaintiff did not formally
inject the newly amended § 1-210¢h)(19) inte the procesdings.
We note that the plaintiff did not expressly mentior § 1-210(b){(1%) in bis postirial brief 1o the trial court, Rather, the first mention
of that statulory scction was made by the conmission in its brief to the wial court. In addition fo his failure lo raise the seetion on
which he now relies, the phaintif did not file a motion for articulation when the trial court issued its decision without discussing in
deail the applicability of the exemption of § 1-210{b)(19) as amended by P.A. 02-133, § 1. Although the tral court’s consideration
of § 1-210(b)(19) provides a record sufficient to preserve the claim, the appropriate remedy for the plaintifi's dissatisfaction with
the trial court's failure 1o elaborate would have been to file a motion for articulation. See, .g., McLanghiin v, Bronson, 206 Conn,
267,277,537 A.2d 1004 (198%).
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February 4, 2015

YIA REGULAR & ELECTRONIC MAIL

Marianne 1. Horn, Esq., Legal Director
Department of Public Health

410 Capital Avenue, MS #12HSR

P. O. Box 340308

Hartford, CT 06106

Re:  Yale-New Haven Hospital
Inpatient Rehabilitation Unit at Milford Hospital

Dear Ms. Horn:

The undersigned counsel for Yale-New Haven Hospital (“YNHH") and Milford Hospital
(“MH?”) respectfully submit the following supplemental information for your review in this
matter. We understand that a decision is forthcoming with respect to whether the relocation of
YNHH’s inpatient rehabilitation unit (“IRU”) to leased space at MH requires CON approval.
We believe that this information is relevant to OHCA’s decision and ask that it be considered
prior to a determination of jurisdiction by the agency.

As a threshold matter, we would like to reiterate that there is no legal basis for OHCA to
conclude that the relocation of YNHH’s IRU is a “termination of inpatient or outpatient services
offered by a hospital” under Section 19a-638(a)(4) of the Connecticut General Statutes. The
word “termination” is not defined in the OHCA statutes. However, it is a well-accepted rule of
statutory construction that in the absence of any ambiguity, the “plain meaning” of a statute
controls its interpretation.

This concept has been codified in Connecticut General Statutes Section 1-2z as follows:
The meaning of a statute shall, in the first instance, be ascertained from the text of the
statute itself and its relationship to other statutes. If, after examining such text and
considering such relationship the meaning of such text is plain and unambiguous and
does not yield absurd or unworkable results, extratextual evidence of the meaning of the

statute shall not be considered.

Similarly, Section 1-1(a) of the General Statuies states as follows:
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In the construction of the statutes, words and phrases shall be construed according to the
commonly approved usage of the language; and technical words and phrases, and such as
have acquired a peculiar and appropriate meaning in the law, shall be construed and
understood accordingly.

The plain meaning and commonly approved usage of the word “termination,” per the
Oxford Dictionary, is “[t]he action of bringing something or coming to an end.” Section 19a-
638(a)(4) therefore mandates CON approval only when a hospital is ending or discontinuing a
service. Relocating a service does not bring it to an end, particularly when there will be no
changes in the nature of the service, staffing or patient population once it is relocated. To find
that a relocation of services is a “termination” would be contrary to the plain meaning and
common usage of the word and would yield the absurd and unworkable results that Section 1-2z
seeks to avoid as OHCA and the entities it regulates would then be in the equally untenable
positions of determining how much of a service relocation (e.g., across campus, across town,
etc.) constitutes a service termination without any legislative guidance on the issue. This would
clearly be detrimental to the health care delivery system and it would also be inconsistent with
the legislative history of Section 19a-638 as discussed in our previous submissions.

In addition, an agency’s construction of a statute is not entitled to any special deference,
and is a question of law for the courts, where it has not previously been subjected to judicial
scrutiny or “time-tested” interpretation by the agency. Connecticut State Medical Society et al.
v. Connecticut Board of Examiners in Podiatry et al., 208 Conn. 709, 718 (1988) (Exhibit A). A
court will only accord deference to a “time-tested” agency interpretation of a statute when the
agency has consistently followed its construction over a long period of time, the statutory
language is ambiguous and the agency’s interpretation is reasonable. Connecticut State Medical
Society et al., at 719. As mentioned above, the language of 192-638(a)(4) is unambiguous. In
addition, OHCA has not consistently interpreted relocations of services by hospitals to be
terminations requiring CON approval, as the examples below demonstrate, Moreover,
interpreting the word “termination” to encompass relocations is not a reasonable interpretation of
the plain language of Section 192-638(a)(4).

OHCA has previously allowed the relocation of hospital services without CON approval.
For example, OHCA authorized the relocation of Hartford Hospital’s Child and Adolescent
Partial Hospital Program from Bloomfield to the Institute of Living in Hartford (Report No. 11-
31704-DTR, attached as Exhibit B; see also Report Nos. 11-31729 DTR (L&M outpatient cancer
services); 13-31881-DTR (L&M blood draw services); & 14-31936-D'TR (St. Vincent’s heart
and vascular testing services). In the Hartford Hospital example, the relocation of the program
was not considered a termination of services under Section 19a-638(a)(4) despite the fact that the
service was no longer available in Bloomfield. Instead, OHCA determined that the patient
population and payer mix were not changing with the relocation and approved it under Section
19a-639c of the General Statutes. The situation with YNHH’s IRU is no different. In fact,
because the YNHH IRU is an inpatient referral-only service, the impact of relocation on access is
far less significant than in the outpatient context described above. Finally, we note that even
under prior law that was more restrictive in terms of service relocations, OHCA issued
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determinations that permitted relocations to proceed without CON approval. See Exhibit C,
OHCA Report 05-30501-DTR (relocation of MH’s urgent care center did not require a CON).

Alternatively, based on the exigent circumstances facing both hospitals and the need to
avoid the time and expense of a CON process, YNHH would be willing to accept the
characterization of its IRU as a “facility” for purposes of Section 19a-639¢. Federal regulations
under 42 CFR Part 412 define a PPS exempt rehabilitation unit of an acute care hospital as an
Inpatient Rehabilitation Facility. A copy of a September 30, 2014 CMS letter to YNHH
confirming the IRU’s certification as an IRF is attached as Exhibit D.! YNHH has shown that
neither the payer mix nor the patient population for this “facility” will change with the
relocation. Therefore, no CON is required.

We thank you for the opportunity to submit this additional information. We believe that
this information, along with the prior submissions of our clients, demonstrate that no CON
approval is required for relocation of the YNHH IRU. We would welcome the opportunity to
discuss this with you in greater detail prior to the issuance of any decision by OHCA.

! Please note that the six bed increase referenced in the CMS letter was accommodated within YNHHs total
licensed bed capacity and did not result in an increase in licensed beds.
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208 Conn. 709
Supreme Court of Connecticut.

CONNECTICUT STATE MEDICAL SOCIETY et al.
v.
CONNECTICUT BOARD OF
EXAMINERS IN PODIATRY et al,

Nos, 13334, 13335. | Argued June
9,1988. | Decided Aug. 23, 1988.

Medical Society and physician members appealed from
declaratory ruling of Board of Examiners in Podiatry with
regard to scope of podiatry practice in state. On remand,
203 Conn. 295, 524 A2d 636, the Superior Court, in the
Judicial District of New Haven, J. Flanagan, 1., sustained
appeal, and defendants appeaied. The Supreme Court, Hull,
J., held that notwithstanding contrary interpretation by Board
of Examiners in Podiatry, statute defining scope of podiatry
practice in state, as treating ailments “of the foot,” did not
include treatment of ankle.

No error.

West Headnates (5)

[1] Administrative Law and Procedure
%= Discretion of Administrative Agency

Administrative Law and Procedure
%= Fact Questions

Administrative agency's factual and
discretionary determinations are accorded
considerable weight by reviewing courts.

30 Cases that cite this headnote

[21  Health
&= Regulation of Professional Conduct;
Boards and Officers

Interpretation of podiatry practice statute by
Board of Examiners in Podiatry was not entitled
to any special deference by reviewing court
in that statutory definition of podiatry practice
was question of law, which had not yet been

£31

[4]

[5]

subjected to judicial scrutiny or time-tested
agency interpretations. C.G.S.A. § 20-50.

39 Cases that cite this headnote

Health
&= Regulation of Professional Conduct;
Boards and Officers

Board of Examiner's knowledge of and
acquiescence in certain podiatric practices did
not rise to level of statutory construction entitled
to judicial deference when court reviewed statute
defining scope of podiatric practice. C.G.S.A. §
20-50.

2 Cases that cite this headnote

Health
&= Regulation of Professional Conduct;
Boards and Officers

Court reviewing Board of Examiner's
interpretation of statute defining podiatric
practice did not fail to give proper deference
to Attorney General opinion, in that opinion
merely referred matter to Board for “factual
determination™ and contained no legal analysis
of type to which court traditionally granted
deference.

8 Cases that cite this headnote

Health
%= Regulation of Professional Conduct;
Boards and Officers

Notwithstanding contrary interpretation by
Board of Examiners in Podiatry, statute defining
scope of podiatry practice in state, as treating
ailments “of the foot,” did not include treatment
of ankle. C.G.5.A. § 20-50.

1 Cases that cite this headnote

Attorneys and Law Firms

**830 *710 William J. McCullough, Asst. Atty. Gen., with
whor, on the brief, were Joseph L Lieberman, Atty. Gen.,
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and Robert E. Walsh and Richard J. Lynch, Asst. Aitys. Gen.,
for appellant (named defendant).

**8§31 William H. Narwold, with whom were Eric Watt
Wiechmann and, on the brief, Karen L. Goldthwaite,
Hartford, for appellants (defendant Steven Perlmutter et al.).

Linda L. Randell, with whorh were Jeanette C. Schreiber,
New Haven, and Andrew W. Roraback, Litchfield, for
appellees (plaintiffs).

Before *709 PETERS, C.., and CALLAHAN, GLASS,
COVELLQ and HULL, J1.

‘Opinion
*711 HULL, Associate Justice,

The dispositive issue in this appeal is whether the trial
court erred in sustaining the appeal of the plaintiffs, the
Connecticut State Medical Society and Enzo Sella, M.D.,
from a declaratory ruling of the defendant Connecticut Board
of Examiners in Podiatry (board). In proceedings to determine
whether the scope of podiatry practice, as defined in General

Statutes § 20-50, ! includes treatment of the ankle in certain

respects,2 the board had declared that *the ankle is part of
the foot and the foot is part of the ankle.” We conclude that
the court applied the correct standard of review of the board's
ruling in determining that as a matter of law the board had
erroneously construed the applicable statute, Accordingly, we
find no error.

*712 This case has its genesis in the following ruling by
a Medicare intermediary in January, 1984: “Podiatrists meet
the Medicare definition of physician to the extent that state
law permits their practice. In Connecticut that practice is
limited to the diagnosis, prevention and treatment of foot
ailments; therefore, services involving the ankle are not
covered by Medicare.” This ruling caused great concern to
doctors of podiatric medicine: In a letter dated March 18,
1984, the board sought an opinion from the attorney general
on the following question: “Is the diagnosis and treatment of
sprains, strains and positional abnormalities of the ankle ...
within the scope of podiatry practice in Connecticut?” In its
request, the board noted that “[plodiatrists in Connecticut
have conservatively treated minor sprains, strains and
fractures of the foot and ankle for many years without any
regulatory or reimbursement questions being raised.”

The attommey general responded by letter dated May 30,
1984, and stated that the “guestion posed in the request for
advice is one which calls for a factual determination. in
order to respond, analysis must first be conducted of the
human anatomy to ascertain whether the ankle is, in fact, part
of the foot, or vice-versa. Once accomplished, the analysis
would have to continie with the determination of whether
a sprain or strain of the ankle is, in fact, an ‘ailment of
the foot.’” Conn.Gen.Stat. § 20-50." 62 Op.Conn.Atty.Gen.
229,231 (1984). The attorney general concluded that “[these]
factual issues identified above are best addressed **832
by the Board of Examiners in Podiatry directly.” 1d. The
attorney general's opinion then set forth three mechanisms
that the board could utilize to resolve these factnal issues:
(1) a declaratory ruling pursuaﬁt to General Statutes § 4-176;
(2) regulations pursuant to General Statutes § 19a—14(a)4);
or (3) adjudication of a disciplinary complaint concerning a
podiatrist claimed to *713 be acting beyond the scope of his
licensure, pursnant to General Statutes § 20-59. Id.

After issuance of the attorney general's opinion, three doctors
of podiatric medicine, the defendants Steven Perlmutter,
Kove J. Schwartz and Harvey D. Lederman, wrote separately
to the board requesting clarification of the opinion. In
September, 1984, the board issued a notice of hearing,

pursuant to § 4—~176.3 stating that a hearing would be held
“for the purpose of issuing a declaratory ruling as requested
on the issue of: Whether the diagnosis and treatment of
sprains, strains and positional abnormalities of the ankle
fare] within the scope of podiatry practice in Connecticut.”
The commissioner of health services and the three named
doctors of podiatric medicine were designated as parties to
the proceedings.

The board conducted the hearing on November 7, 1984, and
received fifteen exhibits and heard testimony from eleven
witnesses, both podiatrists and medical doctors, concerning

the anatomical relationship between the foot and the ankle, 4
It subsequently issued a declaratory ruling that the ankle
is part of the foot and that podiatrists could, therefore,
treat ankle ailments. The *714 plaintiffs appealed from the

board's ruling, pursuant to General Statutes § ?1—13_-3(51).5
The defendants moved to dismiss the appeals on the ground
that the plaintiffs failed to allege sufficient facts from which
aggrievement could be found. The trial court granted the
motion to dismiss. On the plaintiffs’ appeal from the judgment
of dismissal, we reversed and remanded, holding that the
allegations of the plaintiffs' complaint satisfied the pleading
requirements for aggrievement. Connecticut State Medical
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Society v. Board of Examiners in Podiatry, 203 Conn. 295,
303-304, 524 A.2d 636 (1987).

On remand, the trial court found that the plaintiffs were

aggrieved and sustained their administrative appeal. The
court characterized the issue as whether the board's actions
represented a valid interpretation of the statute or an
impermissible attempt to expand the scope of podiatry
practice. It acknowledged that the board, as an agency within
the meaning of General Statutes § 4-166(1), may properly
issue declaratory rulings, pursuant to § 4-176, predicated
on its interpretation of statutes made for its guidance and
which it is charged with administering. It noted, however, that
such an agency must act strictly **833 within its statutory
authority and cannot modify, abridge or otherwise change the
statutory provisions under which it acquires anthority. The
court stated that its review was not limited to a determination
of whether the board's declaratory ruling interpreting a statute
was clearly *715 erroncous in view of the reliable, probative
and substantial evidence on the whole record, but that while
the court should not substitute its judgment for that of the
agency on factual issues, it may disturb the agency's ruling
if it is in violation of statutory provisions or affected by
other &iToi of law. The court concluded that, since General
Statutes § 20-50 has not previously been subjected to judicial
scrutiny, its construction was a question of law on which an
administrative ruling is not entitled to special deference and
that the court may review the ruling to determine whether it
was correct as a matter of law,

The court then considered § 20-50, noting that it concerned
“foot ailments” and, in four separate areas, referred to “feet.”
it reasoned that words and phrases are to be construed
according to the commonly approved usage of the language.
It further concluded that where language is clear and
unarmmbiguous, there is no room for construction, and that
a statute does not become ambiguous merely because the
parties argue for or would prefer different meanings. The
court finally concluded that the statute clearly and specifically
limits the practice of podiatry to diagnosis of foot ailments
and surgery on the feet, In doing so it relied on common
understanding and the definition of “foot” contained in
Webster's Third New International Dictionary. The court
decided that “foot” has a well accepted and common meaning
that does not include the ankle, and therefore, the board's
ruling clearly expanded the ambit of podiatry practice as
defined in § 20-50 because it is contrary to the plain meaning
of the statutes.

The board and the podiatrists filed separate appeals to the
Appellate Court. Pursuant to Practice Book § 4023, we
transferred these appeals to this court.

On appeal, the podiatrists claim that: (1) the trial court erred
in reviewing the board's declaratory ruling *716 under a
de novo standard of review, rather than under the statutory
review criteria contained in § 4-183(g); and (2) the board
correctly concluded, on the basis of the facts found at the
evidentiary hearing held on November 7, 1984, that the
diagnosis and treatment of sprains, strains and positional
abnormalities of the ankle are within the scope of podiatry
practice in Connecticut.

The board assigns as error: (1) the trial court's ruling that the
proper interpretation of the term “foot” as used in § 20-50
is purely a question of law rather than a mixed question of
law and fact; (2) the trial court's conclusion that the board's
declaratory ruling served to expand the ambit of podiatry
practice as set forth in § 20-50; and (3) the trial court's ruling
that the term “foot” as used in § 20-50 is to be accorded
its commonly understood meaning as reflected in Webster's
Dictionary.

For clarification, we construe these various claims of error as
two issues: (1) whether the trial court applied the appropriate
standard of review to the board's rulings; and (2) whether the
trial court correctly interpreted § 2050,

STANDARD OF REVIEW

The podiatrists argue that the trial court conducted a de
novo review of the board's declaratory ruling and disregarded
entirely the opinion of the attorney general and the board's
factual findings and conelusions of law. They claim that the
court substituied its judgment for that of the agency as to the
weight of the evidence on questions of fact in violation of
General Statutes § 4-183(g). They further claim that the court
erred in failing to afford “special deference” to the board's
factual findings, and to time-tested agency interpretations,

*717 [1] The standard of judicial review of administrative
agency rulings is wel! established. Section 4-183(g) permits
modification or reversal of an agency's decision “if substantial
rights of the appellant have been prejudiced because the
administrative findings, inferences, conclusions, ordecisions

*#834 are: (1) In violation of constitutional or statutory
provisions; (2) in excess of the statutory authority of the
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agency; (3) made upon unlawful procedure; (4) affected by
other exror of Iaw; (5) clearly erroncous in view of the
reliable, probative, and substantial evidence on the whole
record; or (6) dArbitrax¥ or capricious or characterized
by abuse of discretion or ciearly unwarranted exercise of
discretion.” The trial court may not retry the case or substitute
its judgment for that of the agency on the weight of the
evidence or questions of fact. General Statutes § 4-183(g);
Griffin Hospital v. Commission on Hospitals & Health Care,
200 Conn. 489, 496, 512 A.2d 199, appeal dismissed, 479
U.5. 1023, 107 S.Ct, 781, 93 L.Ed.2d 819 (1986); Hospital of
8t. Raphael v. Commission on Hospitals & Health Care, 182
Conn. 314, 318, 438 A.2d 103 (1980); Madow v, Muzio, 176
Conn. 374, 376, 407 A.2d 997 (1978). Rather, an agency's
factual and discretionary determinations are to be accorded
considerable weight by the courts, Connecticut Hospital
Assn., Inc. v. Commission on Hospitals & Health Care, 200
Conn. 133, 140, 509 A.2d 1050 (1986); Board of Aldermen v.
Bridgeport Community Antennae Television Co., 168 Conn.
294, 298-99, 362 A.2d 529 (1975); Westport v. Norwalk, 167
Conn. 151, 355 A.2d 25 (1974),

On the other hand, it is the function of the courts to expound
and apply governing principles of law. N.L.R.B. v. Brown,
380 U.8. 278, 291, 85 5.Ct. 980, 988, 13 L.Ed.2d 839
(1965); International Brotherhood of Electrical Workers v.
N.L.RB., 487 F.2d 1143, 1170~71 (D.C.Cir,1973), aff'd sub
nom. *718 Florida Power & Light Co. v. International
Brotherhood of Electrical Workers, 417 U.S, 7190, 94 §.Ct.
2737, 41 LEd.2d 477 (1974); Connecticut Hospital Assn.,
Inc. v. Commission on Hospitals & Health Care, supra; Real
Estate Listing Service, Inc. v. Real Estate Commission, 179
Conn. 128, 138-39, 425 A.2d 581 (1979). This case presents
a question of law turning upon the interpretation of a statute,
See Brannigan v. Administrator, 139 Comn. 572, 577, 95
A.2d 798 (1953); Bridgeport v. United Hiumingting Co., 131
Conn. 368, 371, 40 A.2d 272 (1944). Both the board and
the trial court had to construe § 20-50 to determine the
permissible scope of podiatry practice in Connecticut, In our
view, this is purely a question of law, requiring that the intent
of the legislature be discerned. Such a question invokes a
broader standard of review than is ordinarily involved in
deciding whether, in light of the evidence, the agency has
acted unreasonably, arbitrarily, illegally or in abuse of its
discretion. Robinson v. Unemployment Security Board of
Review, 181 Conn. 1, 5, 434 A.2d 293 (1980).

[2] Ordinarily, we give great deference to the construction
given a statute by the the agency charged with its

enforcement. Griffin Hospital v. Commission on Hospitals
& Health Care, supra, 200 Conn. at 496-97, 512 A.2d
199; Corey v. Avco-Lycoming Division, 163 Conn. 309,
326, 307 A.2d 155 (1972) (Loiselle, J., concurring), cert.
denied, 409 U.S. 1116, 93 8.Ct. 903, 34 L.Ed.2d 699
(1973). We agree with the trial court, however, that, in this
case, the board's interpretation of § 20-50 is not entitled
to any special deference. “Ordinarily, the construction and
interpretation of a statute is a question of law for the courts
where the administrative decision is not entitled to special
deference, particularly where, as here, the statute has not
previously been subjected to judicial scrutiny or time-tested
agency interpretations. Texaco Refining & Marketing Co. v.
Commissioner, 202 Conn. 583, 599, 522 A2d 771 (1987);
*T719 Schlumberger Technology Corporation v, Dubno, 202
Conn. 412, 423, 521 A.2d 569 (1987); see also Board of
Education v. Board of Labor Relations, 201 Conn. 685, 698—
99, 519 A.2d 41 (1986); Wilson v. Freedom of Information
Commission, 181 Conn. 324, 342-43, 435 A.2d 353 (1980).”
New Haven v. Freedom of Information Commission, 205
Conn. 767, 773-74, 535 A.2d 1297 (1988).

Neither the board nor the courts have previously ruted on the
issue presented here. Accordingly, such deference is not due
the board's construction of § 20-50.

[3] The podiatrists also argue the related principle of
deference to a time-tested **835 agency interpretation of
a statute. They claim that “a practical construction placed
on legislation over many years” will be accorded special
deference by a reviewing court, citing Schieffelin & Co. v.
Department of Liguor Control, 194 Conn. 165, 174, 479
A.2d 1191 (1984). We have accorded deference to such a
time-tested agency interpretation of a statute, but only when
the agency has consistently followed its construction over
a long period of time, the statutory language is ambiguous,
and the agency'’s interpretation is reasonable. Texaco Refining
& Marketing Co. v. Commissioner, supra; Sutton v. Lopes,
201 Conn. 115, 120, 513 A.2d 139, cert. denied sub nom.
McCarthy v. Lopes, 479 U.S. 964, 107 5.Ct. 466, 93 L.Ed.2d
410 (1986); Schieffelin & Co. v. Department of Liquor
Control, supra; Clark v. Town Council, 145 Conn. 476, 485,
144 A.2d 327 (1958); Wilson v. West Haven, 142 Conn, 646,
657, 116 A.2d 420(1955), The defendants rely on the fact that
podiatrists have long performed the procedures in question
in this case. We disagree that such practices constitute time-
tested agency interpretation of the statute. Further, we do not
consider the board's knowledge of and acquiescence in certain
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podiatric practices to rise to the level of statutory construction
entitled to judicial deference.

*720 [4] We also disagree that the court failed to give
proper deference to the opinion of the attorney general.
“Although an opinion of the attorney general is not binding on
a court, it is entitled to careful consideration and is generally
regarded as highly persuasive.” Connecticut Hospital Assn.,
Inc. v. Commission on Hospitals & Health Care, supra, 200
Conn. at 143, 509 A.2d 1050. We note that the opinion of
the attorney general, althongh so labeled and published in 62
Op.Conn.Atty.Gen. 229, 231 (1984), is an opinion in name
only. It contains no legal analysis of a contested issue for the
guidance of those interested. Rather, the “opinion” merely
referred the matter to the board for a “factual determination”
and contained no legal analysis of the type to which our coust
has earlier granted deference. See Connecticut Hospital Assn.,
Inc. v, Commission on Hospitals & Health Care, supra,

The board's contention that the issue presented was a mixed
question of law and fact is also without merit. Interpretation
of the statute should effect the intent of the legislature and
not expand the law's meaning to accommodate unauthorized
practices simply because they have been performed in the
past.

Since we consider the issue in this case to be one of statutory
interpretation to determine the legislature's intent with regard
to the scope of podiatry practice, we conclude that the
trial court applied the appropriate standard in reviewing the
board's constraction of § 20-50.

INTERPRETATION OF THE TERM “FOOT”

[5] General Statutes § 20-50 defines podiatry as “the
diagnosis, prevention and treatment of foot ailments ... the
practice of surgery upon the feet ... the dressing, padding
and strapping of the feet; the making of models of the feet
and the palliative and mechanical treatment of functional
and structural ailments of ¥721 the feet, not including the
amputation of the leg, foot or toes or the treatment of systemic
diseases other than local manifestations in the fool.” Qur
principal objective in construing statutory language is to
ascertain the apparent intent of the legislature. Rawling v
New Haven, 206 Conn. 100, 105, 537 A.2d 439 (1588). “In
constriting a statute, this court will consider its plain language,
its legisiative history, its purpose and the circumstances

surrounding its enactment.” Stare v. Parmalee, 197 Conn.
158, 161, 496 A.2d 186 (1985).

General Statutes § 1-1(a) requires that “[i]a the construction
of the statutes, words and phrases shall be construed
according to the commonly approved usage of the language;
and technical words and phrases, and such as have acquired
a peculiar and appropriate meaning in the law, shall he
construed and understood accordingly.” If the statutory
language is clear and unambiguous, there is no room for
construction. **836 New Haven v. United Hluminating Co.,
168 Conn. 478, 485, 362 A.2d 785 (1975). If there is no
ambiguity in the language of the statute, it does not become
ambiguous merely because the parties argue for or would
prefer different meanings. Caldor, Inc. v. Heffernan, 183
Conn. 566, 570, 440 A.2d 767 (1981). When language used
in a statute is clear and unambiguous, its meaning is not
subject to modification or construction, Cilley v. Lamphere,
206 Conn. 6, 9-10, 535 A.2d 1305 (1988). When a statute
does not defing a term, it is appropriate to look to the common
understanding expressed in the law and in dictionaries. Doe
v. Manson, 183 Conn. 183, 186, 438 A.2d 859 (1981).

Webster's Third New International Dictionary defines “foot”
as “[t]he terminal part of the vertebrate leg upon which an
individual stands consisting in most bipeds (as man) and in
many quadrupeds (as the cat) of all the structures (as heel,
arches, and digits) below the ankle joint....” The podiatrists
argue, however, *722 that the board's ruling, rather than the
dictionary definition, is consistent with the legistative intent
underlying the podiatry statutes. We are not so persuaded.

In 1915, the legislature passed the first statute licensing
chiropody. Public Acts 1915, ¢. 229. Prior to that time
anyone could practice chiropody in Connecticut. Connecricur
Chiropody Society, Inc. v. Murray, 146 Conn. 613, 616,
153 A2d 412 (1959). The practice of chiropody was
not defined, however, until the enactment of § 1188c of
the 1935 Cumuiative Supplement to the Public Acts of
1913, The statutory language adopted in 1935 equated
chiropody and podiatry and delineated the areas of practice
as follows: diagnosis of foot ailments and the practice
of minor surgery on the feet, including all structures of
the phalanges but limited to those structures of the foot

superficial to the inner layer of the fascia of the foot; ®
dressing, padding and strapping of the feet; and making of
plaster models of the feet and the palliative and mechanical
treatment of functional disturbances of the feet as taught
and practiced in the schools of chiropoedy recognized by
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the examining board. The reference to the teaching and
practice in schools of chiropody was eliminated by § 1023e
of the 1937 Cumulative Supplement to the General Statutes,
The podiatrists, relying on the testimony of the state health
commissioner {commissioner) at a hearing before the Joint
Standing Commiittee on Public Health and Safety, claim
that this change was made to authorize the board to define
the scope of podiatric practice in Connecticut. Conn. Joint
Standing Committee Hearings, Public Health and Safety,
1937 Sess., p. 135. They argue that the fact that the
commissioner ¥723 was instrumental in fashioning the
definition lends strong support to the board's ruling,

We are unconvinced that the assertions of the commissioner
are entitled to the weight the podiatrists urge us to
accord them. See Hartford Electric Light Co. v. Water
Resources Commission, 162 Conn. 89, 201 A.2d 721 (1971).
*While relevant to our inquiry, [excerpts from legislative
proceedings] are by no means conclusive in determining
legislative intent.... As to occurrences at legislative public
hearings, these are not admissible as a means of interpreting
a legislative act and may not be considered,” Id., at 98, 291
A.2d 721, Further, our examination of the statutory scheme
as it now exists belies such a conclusion,

A centrifugal professicnal force tending to expand podiatry
may be seen from the early legislative history of the podiatry
statutes. For instance, Public Acts 1969, No, 578, amended
the pertinent drug statute to allow podiatrists, for the first
time, to administer drugs, and Public Acts 1976, No. 76-99,
made a major change in the podiatry statutes by eliminating
the word “minor” from the surgery on the feet authorized for
podiatrists. Presently, the podiatry statutes, General Statutes
§8 20-50 **837 through 20-65, both authorize the practice
of podiatry and define its limits. The provisions limiting
the scope of podiatry and, thus, tempering the expansion,
however, are the predominant theme of the statutes. This is
in marked contrast to chapter 370 of the General Statutes,
entitled “Medicine and Surgery,” wherein the scope of
practice of medicine and surgery is not defined, and chapter
371 concerning osteopathy where no such specific definitions
limiting the scope of practice are contained. To the contrary,
specific limitations on the practice of podiatry are contained
in § 20-50. That the thrust of the podiatry statutes is primarily
limiting in nature is made clear by General Statutes § 20-63
which provides that “[n]o person granted *724 a certificate
under this chapter shall display or use the title ‘Doctor’ or
its synonym without the designation ‘Podiatrist’ and shall not
mislead the public as to the limited professional qualifications

to treat human ailments.” Further, among the grounds for
revocation of a podiatrist's license or for disciplinary action
against a podiatrist, General Statutes § 20-59(9) includes
“undertaking or engaging in any medical practice beyond the
privileges and rights accorded to the practitioner of podiatry
by the provisions of this chapter...” A final example of
such a limitation is the provision in § 20-50, as amended
by Public Acts 1976, No. 76-99, authorizing “the practice
of surgery upon the feet, provided if an anesthetic other
than a local anesthetic is required, such surgery shall be
performed in a general hospital accredited by the Joint
Commission on Accreditation of Hospitals by a licensed
podiatrist who is accredited by the credentials committee of
the medical staff of said hospital to perform podiatric surgery
in conformance with rules promulgated by the chief of the
surgical department of said hospital, taking into account the
training, experience, demonstrated competence and judgment
of each such licensed podiatrist, and such podiatrist shall
comply with such rules....” (Emphasis added.) The subjection
of podiatrists to hospital rules is a striking example of a
legislative intent to restrain any expansion of the scope
of podiatry practice that is not statwtorily authorized. We
conclude, therefore, that it was not the intention of the
legislature to empower the board to define the scope of
podiatry practice in Connecticut,

The podiatrists and the board also contend that the term “foot”
should be construed according to its technical or anatomical

definition, and be understood to incluide the ankle.’ We
discern no support for this position in either the statute or case
law.

*725 All parties, as well as the trial court, cite Rivera v. LS.
Spencer’s Sons, Inc., 154 Conn. 162, 223 A.2d 808 (1966).
Rivera involved compensation for disfigurement under the
then Workmen's Compensation Act, General Statutes (Rev.
to 1962) § 31-308. We were asked to determine whether the
phrase “legs below the knees” in the statute included the foot.
We found that, in common usage, the |eg sometimes does and
sometimes does not inchude the foot, but concluded that the
issue could not be resolved solely on the basis of common
usage. Our examination of the legislative history disclosed
several amendments expanding the coverage, under the
disfigurement provisions, by the enumeration of additional
specific portions of the body, consistent with increasing
exposure of modern dress. Bearing in mind that 2 scar on the
foot was less likely to be exposed to view than one above
the foot but below the knee, we concluded that the foot was
not contemplated by the statutory language. Id., at 164-66,
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223 A.2d 808, Rivera is nonetheless inapposite to the present
case, since the result in Rivera was compelled by legisiative
development quite different from that underlying the podiatry
Statutes.

The podiatrists rely heavily on Finoia v. Winchester
Repeating Arms Co., 130 Conn. 381, 385, 34 A.2d 636
{1943}, in which we interpreted “hands” as used in a workers’
compensation statute in its common anatomical sense as
including the wrist and not the forearm. Finoia, like Rivera,
##838 sheds no light on the case before us. In Finoia, the
question presented was whether, in the context of an award
of compensation for disfigurement, the term “hand” was to
be accorded its common meaning or a broader one, suggested
by its use in the statutory provisions covering loss of use of a
member, to include the forearm. 1d.,, at 382--83, 34 A .2d 636,
Based on the intent we found in the history of the workers'
compensation *726 statutes, we concluded that different
legislative purposes were reflected in the loss of use and
disfigurement provisions and that application of the broader
definition was unwarranted. Id., at 383-84, 34 A.2d 636.
As the podiatrists note, we stated, in Finofa, that “hand,”
when used in its common anatomical sense, included the
wrist but not the forearm. We can see no basis, however, for
translating that statement into a declaration that the legistature
intended the foot to include the ankle within the meaning of
the podiatry statutes.

The podiatrists also propose that we adopt the Washington
Court of Appeals' reasoning in Jaramillo v. Morris, 50
Wash.App. 822, 750 P.2d 1301, reh. denied, — Wash, ——,
— P.2d —— (July 5, 1988). In Jaramillo, a podiatrist was
sued for malpractice in ankle surgery. The trial court refused
to submit to the state podiatry board the question of whether
the ankle surgery was outside the scope of the podiatrist's
license, and held that “{i}t is plain to see from the exhibits and
from the affidavits of medical experts that where the leg bones
end the foot begins and vice versa.” id., 750 P.2d at 1305.
The Court of Appeals found this refusal to be error, citing the
special competence of the board to determine the meaning of
the ambiguous term “foot.” In so ruling, the court relied on the
doctrine of primary jurisdiction which “does not displace the
jurisdiction of a court, but merely allocates power between
courts and agencies to make initial determinations; the court
normally retains power to make the final decision.” Id., 750

Footnotes

P.2d at 1304. In reaching its conchusion, the Jaranillo court
stated that “[t}his is not a case ... wherein the practitioners
of a medical specialty are attempting to expand their license
authority beyond statatory bounds.” Id., 750 P.2d at 1306,

We find Jaramiilo inapplicable to this case and conclude
that the term “foot” should be construed according *727 to
its commonly understood meaning. In light of our statutory
scheme governing podiatry practice, the construction we give
to the term *foot” must not expand the scope of podiatry
practice beyond the intent of the legislature. Moreover, §
20-50 expressly authorizes treatment of foot ailments and
performance of surgical procedures, other than amputation,
on the foot or feet and makes no mention of the ankle, nor
has treatment of the ankle been expressty included in the
definition of podiatry practice in any of the predecessors to
§ 20-50. Had the legislature intended to include the ankle in
the definition of “foot,” it could easily have done so. “The
intent of the legislature, as this court has repeatedly observed,
is to be found not in what the legislature meant to say, but in
the meaning of what it did say. Frazier v. Manson, 176 Conan.
638, 642, 410 A.2d 475 (1979); Kulis v. Moll, 172 Conn. 104,
110, 374 A.2d 133 (1976), Colli v. Real Estate Commission,
168 Conn. 445, 452, 364 A.2d 167 (1975); United Aircraft
Corporation v. Fusari, 163 Conn. 401, 410-11, 311 A.2d
65 (1972). Where there is no ambiguity in the legislative
commandment, this court cannot, in the interest of public
policy, engraft amendments onto the statutory language.”
Burnham v. Administrator, 184 Conn. 317, 325, 439 A.2d
1008 (1981).

We, therefore, conclude that the trial court did not err in
sustaining the plaintiffs' appeal and that it properly relied
on common usage and the dictionary definition of “foot™ in
constraing General Statutes § 20-50,

There is no error,

In this opinion the other Justices concurred,
Parallel Citations

546 A.2d 830
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“[General Statutes] Sec. 20-50. PODIATRY DEFINED, REQUIREMENTS FOR SURGERY. . Podiatry is defined to be the
diagnosis, prevention and treatment of foot ailments including the preseription, administering and dispensing of drugs and controlled
substances in schedules II, I1L, IV or V, in accordance with subsection (d) of section 212-252, in connection therewith; the practice
of surgery upen the feet, provided if an anesthetic other than a local anesthetic is required, such surgery shali be performed in a
general hospital accredited by the Joint Commission on Accreditation of Hospitals by a licensed podiatrist who is accredited by the
credentials commitiee of the medical staff of said hospital to perform podiatric surgery in conformance with rules promulgated by the
chief of the surgical department of said hospital, taking into account the training, experience, demonstrated competence and judgment
of each such licensed podiatrist, and such podiatrist shall comply with such rules; the dressing, padding and strapping of the feet;
the making of models of the feet and the palliative and mechanical treatment of functional and structural ailments of the feet, not
including the amputation of the leg, foot or toes or the treatment of systemic diseases other than local manifestations in the foot.”
The memorandum of decision of the board is as follows: “It is the ruling of the Board of Examiners in Podiatry, after reviewing all
the testimony, exhibits and supporting statements offered in connection with the hearing held 7 November 1984, that the ankle is
part of the foot, and the foot is part of the ankle. The Board further rules that sprains, strains, and positional abnormalities of the
ankle constitute ailments of the foot, and that diagnosis and treatment of sprains, strains, and positional abnormalities of the ankle
are therefore within the scope of podiatry practice in Connecticut.”

“[Genezal Statutes] Sec. 4-176. DECLARATORY RULINGS. Each agency may, in its discretion, issue declaratory rulings as to the
applicability of any statutory provision or of any regulation or order of the agency, and each agency shall provide by regulation for
the filing and prompt disposition of petitions seeking such rulings, If the agency issues an adverse ruling, the remedy for an aggrieved
person shall be an action for declaratory judgment under section 4—175 unless the agency conducied a hearing pursuant to sections
4-177 and 4-178 for the purpose of finding facts as a basis for such ruling, in which case the remedy for an aggrieved person shall be
an appeal pursuant to section 4-133. If the agency fails to exercise its discretion to issue such a ruling, such failure shall be deemed
a sufficient request by the plaintiff for the purposes of section 4-173. Rulings disposing of petitions have the same status as agency
decisions or orders in contested cases.”

The platntiff Enzo Sella, M.D., was granted intervenor status and testified at the hearing.

General Statutes § 4-176 authorizes an appeal, pursuant to General Statutes § 4-183, from a declaratory ruling where, as here, the
agency conducted a hearing, Section § 4-183(a) provides: “A person who has exhausted all administrative remedies available within
the agency and who is aggrieved by a final decision in & contested case is entitled to judicial review by way of appeal under this
chapter, provided, in case of conflict between this chapter and federal statutes or regulations relating to limitations of periods of time,
procedures for filing appeals or jurisdiction or venue of any court or tribunal, such federal provisions shalt prevail, A preliminary,
procedural or intermediate agency action or ruling is immediately reviewable if review of the final agency decision would not provide
an adequate remedy.”

Public Acts 1971, No. 859, deleted the reference in General Statutes § 20-50 to the “phalanges but limited to those structures of foot
superficial to the inner layer of the fascia of the foot,” and substituted “forefoot forward of the tarsal bones, but excluding operations
on the bones of the tarsus.” This latter language was excised by Public Acts 1976, No. 76-99. Since then, the statute has contained
no language qualifying the term “foot.”

In its declaratory ruling, the board found that “the ankle and foot are inseparable,” In so finding, the board expressly credited the
testimony of Gary P. Jolly, D.P.M., who stated that it is impossible, from a clinical standpoint, to treat the foot as separate from
the ankle.
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STATE OF CONNECTICUT

DEPARTMENT OF PUBLIC HEALTH
Office of Health Care Access

July 14, 2011

Mark Cesaro

Director, Strategic Planning and Business Development
Hartford Hospital

80 Seymour Street

P.O. Box 5037

Hartford, CT 06102-2127

Re:  Certificate of Need Determination; Report Number: 11-31704-DTR
Hartford Hospital
Relocate Hartford Hospital/Institute of Living’s Child and Adolescent Partial Hospital
Program from Bloomfield to Hartford

Dear Mr. Cesaro:

On June 15, 2011, the Office of Health Care Access (“OHCA”) received your determination
request on behalf of Hartford Hospital (“Hospital”), a subsidiary of Hartford HealthCare
Corporation (“HHC”), with respect to whether a certificate of need (“CON™) is required for the
Hospital to relocate its Child and Adolescent Partial Hospital Program (“Program”} from
Bloomfield to HHC’s Institute of Living in Hartford.

The Program offers partial hospital, intensive outpatient and traditional outpatient psychiatric
services to children and adolescents between the ages of 8 and 17. During FY 2010, 36% of its
patients came from Hartford compared to 6% from Bloomfield. The only other town with greater
than 10% patient population during FY 2010 was the town of West Hartford with 11%. The
Program’s current payer mix is 43% commercial insurance and 57% Medicaid. Since the
Program’s current patient population is primarily from Hartford and the surrounding towns, the
Applicant does not expect a change in the patient population or the payer mix.

Based upon the foregoing, it appears that the proposed relocation of the Program from
Bloomfield to Hartford will not result in a significant change in population or payer mix,
therefore, a CON is not required for this proposal pursuant to General Statutes § 19a-639¢.

An Equal Opportunity Employer
410 Capitol Ave., MS#131CA, P.O.Box 340308, Hartford, CT 06134-0308
Telephone: (860) 418-7001 Toll-Free: 1-800-797-9688
Fax: (860 418-7053




Hartford Hospifal July 14,2011
Report No.: 11-31704-DTR Page2 of 2

Thank you for informing OHCA of your plans and if you have any questions regarding this letter,
please contact Steven W. Lazarus, Associate Health Care Analyst at (860) 418-7012.

Sincerely,

W V===
Kimberly R. Martone
Director of Operations, OHCA

C: Rose McLellan, License and Applicetions Supervisor, DPH, DHSR
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STATE OF CONNECTICUT

OFFICE OF HEALTH CARE ACCESS
- M. JODIRELL ' CRISTINE A. VOGEL
GOVERNOR _ COMMISSIONER -
| _ - RECEIVED
June 21, 2005 ‘ JUN 2 4 2085

VIR, FINANCE

Joseph Pelaccia,

Vice President, Finance
Milford Hospital, Inc.
300 Seaside Avenue
P.O. Box 3015

Milford, CT 06460-0815

Re:  Certificate of Nead Determination; Report Number 05-30501-DTR
Milford Hospital, Inc. _
Relocation of Urgent Care Ceriter

Dear Mr, Pelacciar

The Office of Health Care Access (“OHCA™) is in receipt of your request for a CON
Determination Report for the relocation of Milford Hospital’s urgent care center from 300
Seaside Avenue to 831-849 Boston Post Road in Milford. '

Upon review of the information contained in the request, OHCA finds the following:

1. Milford Hospital, Inc. (“Hospital™} is a non-profit healthcare provider offering a full range
of inpatient and outpatient services.

.~ 2. The Hospital proposes to relocate its Urgent-Care Center to an offsite facility at 831-849
Boston Post Road in Milford.

3. As part of the Emergency Department, the Hospital provides a dedicated urgent care
center called Quick Care (“Center”). The center is open from 9:00 am to 10:00 pm, seven
days a week. The Center provides non:eniergency sick visits and minor trauma services to
approximately 14,000 patients annually.

4. The Hospital stated that the Center’s total visits totaled 19,000 annually since 1998, The
- Center’s volume has increased by 68% to over 32,000 visits annually, which is far in
excess of the planned growth capacity.




Milford Hospital . ' " June 21,2005
CON Determination Repott 05~30501-DTR , A Page2 of 2

5. The Hospital plans to rent approximately 3,500 square feet of space located at 831 -849 -
- Boston Post Road in Milford for-the Center, which is approximately 1.5 miles from the
~ Hospital. :

6. The facility will be owned by Torry Corp., a for-profit non-licensed real estate entlty
owned by the Hospital’s patent corporatlon, Milford Health and Medical.

7. The existing urgent care treatment space will be utilized by the Emergency Department to
expedite and improve timely care for patients in need of acute emergency services.

8. The total capital expenditure associz_ited with the_relocétion is $583,230 for equipment.
9. There are no new services to be provided at the new site of the Center,
10. The Center will sexve the same population as currently served at the Hospital,

11. The staffing level will be the same as currently experienced at the current site on the
Hospita’l campus,

Based on these findings, OHCA has determined that CON approval is not requlred for the
relocation of the Hospital’s Urgent Care Center to 831-849 Boston Post Road in Milford,
pursuant to Section 19a—638 of the Connecticut General Statutes.

If you have any questions concerning the above, please feel free to contact Kim Martone
CON Supervisor, at (860) 418-7029.

Gt

Cristine A. Vogel
Comrnissioner

Sincerel

c: Rosc McLellan, Licensing Examination Assistant, DPI, DCBR

A\
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Department of Hedth & Human Services
Centers for Medicare 8 Medicaid Services
JFK Federat Building, Government Center

Room 2325
Boston, MA 02203

CENTERS FOR MEDICAKE & MELHTAID SERVICER

Northeast Division of Survey & Certification

September 30, 2014

Richard D’ Aquila, President & Chief Operating Officer
Yale-New Haven Hospital

20 York Street

New Haven, CT 06504

RE: CMS Certification Number: 07-T022
Dear Mr. D’ Aquila:

On Tuesday, September 23, 2014, we received your letter dated September 18, 2014 wherein you
request a six bed increase of Yale-New Haven Hospitals’ inpatient rehabilitation unit (IRF)
prospective payment system (PPS) excluded unit, effective October 1, 2014. Federal regulations
at 42 CFR 412.25(b) states in part, *...changes in the number of beds or square footage
considered to be part of an excluded unit under this section are allowed one time during a cost
reporting period if the hospital notifies its Medicare contractor and CMS RO in writing of the
planned change at least 30 days before the date of change...” Inaccordance with 42 CFR
412.25(b), the 30 day notification requirement will be applied in determining the effective date
of this request.

‘The Centers for Medicare & Medicaid Services (CMS) has approved an increase in the number
of beds excluded from the prospective payment systems specified under 42 CFR 412.1(a)(1) in
order to be paid under the prospective payment system specified at 42 CFR 412.1 (a)(3) for
rehabilitation hospitals and units. Effective October 18, 2014, the total number of excluded beds
is 24. The additional beds are located in rooms 375, 3588 and 4538 (two beds each) located at
the St. Raphael Campus.

Exclusion status for all hospitals and units is reviewed annually. You will be notified if thereis a
change in your facility’s exclusion status as a result of the annual review. Please note that all
Inpatient Rehabilitation Facilities (IRFs) must notify their Medicare Administrative Contractor
and the CMS Regional Office (RO) in writing before making any changes to their operations
(e.g., increase in bed size or square footage, relocation to a new location, change of ownership,
etc.). Generally, changes in the size of an excluded unit are “allowed one time during a cost
reporting period if the hospital notifies its Medicare contractor and the CMS RO in writing of the




planned change at least 30 days before the date of the change.” Please see Federal regulations at
42 CFR Part 412, Subpart B.

If you have any questions, please contact Kathy Mackin at (617) 565-1211.
Sincerely,

Che/en Wit

Kathy Mackin, Health Insurance Specialist
Survey Branch

cc:  CT Department of Public Health
NGS
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Yale-New Haven Hospital
Report Number: 15-31974-DTR Page 2

Based upon Connecticut General Statutes § 192-638(a)(4) and the legislative history surrounding
terminations, the cessation of IRU services at the SRC campus constitutes a termination of
inpatient services offered by YNHH. Based upon the foregoing, OHCA concludes that « CON is
required for the aforementioned proposal,

Sincerely,

N Yo

Kimberly R. Martone
Director of Operations

C: Rose McLellan, License and Applications Supervisor, DPH, DHSR






