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Joan W. Feldman
Phone: 860-251-5104
Fax: 860-251-5211
ifeldman@goodwin.com
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July 15, 2013

Kimberly Martone

Director of Operations
Department of Public Health
Office of Health Care Access

410 Capitol Avenue, MS#13HCA
P.O. Box 340308 .
Hartford, CT 06134-0308

RE:  Establishment of an Orthopedic Outpatient Surgery Facility ,
at The Hospital of Central Connecticut at New Britain General and Bradley
Memorial - Bradley Campus “HHC Southington Surgery Center, LLC”

Dear Ms. Martone:

On behalf of HHC Southington Surgery Center, LLC, enclosed please find a Certificate of
Need Application for the establishment of an Orthopedic Outpatient Surgery Facility at The
Hospital of Central Connecticut at New Britain General and Bradley Memorial - Bradley
Campus. As requested, I have included 1 original and 4 hard copies of the Certificate of Need
Application in 3-ring binders along with a CD with the electronic version of the enclosed
documents and materials. Also attached to this letter is a check in the amount of $500.00 for
the filing fee.

Please do not hesitate to contact me at 860-251-5104 if you have any questions.

Sincerely,

Joan W. Feldman

Jwf/tja
Enclosures
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Application Checklist

Instructions:

1. Please chieck each box below, as appropriate; and
2, The completed checklist must be submitted as the first page of the CON
application.

=

Attached is the CON application filing fee in the form of a
certified, cashier or business check made out to the “freasurer
State of Connecticut” in the amount of $500.

For OHCA Use Only:

Note:

Attached is avidence demonstrating that public notice has been
published in a suitable newspaper that relates to the location of
the proposal, 3 days in a row, at least 20 days prior to the
submission of the CON application to OHCA. (OHCA requests
that the Applicant fax a courtesy copy to OHCA (860) 418-7053,
at the time of the publication)Place notice after the checklisi

page

Attached is a paginated hard copy of the CON application
including a completed affidavif, signed and notarized by the
appropriate individuals.

Attached are completed Financial Attachments I and II.

Submission includes one (1) original and four (4) hard
copies with each set placed in 3-ring binders.

A CON application may be filed with OHCA electronically through
email, if the total number of pages submitted is 50 pages or less.
In this case, the CON Application must be emailed to

ohca@ct.gov.

Important: For CON applications(less than 50 pages) filed

y

eiectronically through email, the signed affidavit and the check
in the amount of $500 must be delivered to OHCA in hardcopy.

The following have been submitted on a CD
1. A scanned copy of each submission in its entirety, including
all attachments in Adobe (.pdf) format.

2. An electronic copy of the documents in MS Word and MS Excel
as appropriate. '
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TELZ The Hartford Courant.

A TRIBUNE PUBLISHING COMPANY

Affidavit of Publication

State of Connecticut
Wednesday, April 17, 2013

County of Hariiord

PU [ i
o) B“"‘"‘;':emcut e [, Rena Matus, do solemnly swear that | am Financial
FRiSE e iseless Operations Assistant of the Hartford Courant, printed and

Applicant: HHC South . : . :
ceter,lLo - NN SUSe b hlished daily, in the state of Connecticut and that from
’e“’ﬁ" A CamELa o e aedy my own personal knowledge and reference to the files of

emorial Campus of The Hosp(ital

CentralConnecticut . & : . . .
Senemlandiadeymemoral ©©" said publication the advertisement of Public Notice was

. 81 Meriden Avenue

Salihington, CT 06489 inserted in the regular edition.
SerpreatTne Applicant intends ta flea :

StateofComecticfBriea o e On dates as follows: 4/15/2013 $103.04
an ambulatorysu?giz:oa‘faf'act?tye SRRlIsh 4/ 1 6/ 2013 $93 04
ital Ex; 5,300,000 .
CapitalExpenditure:$5.300000 4/17/2013 $93.04

In the amount of $289.12
MINTZ & HOKE/HARTFORD HEAL

254662
Full Run

1 (\ \
% U&'(‘&w//[zmapc-ql Operaticns Assistant

Rena Matus

Subscribed and sworn to before me on April 17, 2013

e AN W Notary Public

WILLIAM B. McDONALD 2542822
NOTARY PUBLIC, CONNECTICUT
MY COMMISSION EXPIRES FEB. 28, 2014
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%"PNS XQJ&M%DPRQ!‘LQENTEB 51-57 Check Number
PO BOX 5037 -0

179 221988
HARTFORD, CT 06102-5037 i i ; _ - Bank of America
i THE FACE OF THIS DOCUMENT HAS A COLORED BACKGROUND ON'WHITE PAPER

| Five hundred ana 00/100 Dollars

Date: -

k Pay - v poR .';. " Pay enf:_];\mount
b * TREASURER STATE OF CONNECTICUT [ oeeomots | 850000 ]

OFFICE OF HEALTHCARE ACCESS _ VOID AFTER 90 DAYS
PITAL AVE #MS13HCA ‘

THE BACK OF THIS DOCUMENT CONTAINS LAID LINES AND AN ARTIFICIAL WATERMARK. - HOLD AT AN ANGLE TO VIEW.

weeilqaar KOLLR00571 000L3 0933w

OFFIGE OF NEALTHOARE AGCRSE | Entiy Yendor D Locaton Check Sumber
410 CAPITAL AVE #MS13HCA VPNK 08112 008 221988
PO BOX 340308
HARTFORD, CT  06154-0308 MIDSTATE MEDICAL CENTER
' “nvolceNumber - InvoiceDate . - Gross Amount - Discount Amount =~ Withhoiding Amount . Net Amount -
CON APPLICATION FEE 06/18/2013 500.00 500.00

696-6237 HOLD FOR CHARLIE
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TOTALS $500.00 ) 0.00 0.00 $500.00



AFFIDAVIT

Applicant: HHC Southington Surgery Center, LLC

Project Title: The Establishment of an Orthopedic Ambulatory Surgical Center in
Southington, Connecticut at the Bradley Memorial Campus of The Hospital of Central

Connecticut at New Britain General and Bradley Memorial.

I, Clarence Silvia, President & CEO of The Hospital of Central Connecticut at New

Britain General and Bradley Memorial and a representative member of HHC

Southington Surgery Center, LLC being duly sworn, depose and state that the HHC
Southington Surgery Center, LLC information submitted in this Certificate of Need

Application is accurate and correct to the best of my knowledge.

%/M | > s

Clarence Silvia Date

Subscribed and sworn to before me on 3{{( f;( Jj /! / 2013~

P 1/ /0
(0l AL Lnda
J KELLY ULLMAN

Notary Public/Commissioner of Superior Court NOTARY PUBLIC OF CONNECTICUT

o ) My Commission Exnircs 11/30/20%4
My commission expires:

2859394v6
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State of Connecticut
Office of Health Care Access
Certificate of Need Application

Instructions: Please complete all sections of the Certificate of Need (“CON™) application. If
any section or question is not relevant to your project, a response of “Not Applicable” may be
deemed an acceptable answer. If there is more than one applicant, identify the name and all
contact information for each applicant. OHCA will assign a Docket Number to the CON
application once the application is received by OHCA.

Docket Number:
Applicant: | HHC Southington Surgery Center, LL.C
Contact Person: Barbara A. Durdy

Contact Person’s

Title: ’ Director, Strategic Planning, Hartford HealthCare
Contact Person’s 181 Patricia Genova Drive

Address: Newington, CT 06111

Contact Person’s

Phone Number: 860-972-4231

Contact Person’s

Fax Number: 860-972-4650

Contact Person’s _

Email Address: bdurdy@midstatemedical.org

Project Town: Southington

Project Name: ~ Proposal to Establish an Orthopedic Outpatient Surgery Facility at

The Hospital of Central Connecticut at New Britain General and
Bradley Memorial-Bradley Campus

Statute Reference: Section 19a-638, C.G.S.
Estimated Total
Capital Expenditure: $5,300,000

0005
28593946



1. Project Description: Outpatient Surgical Facility
a. Please provide a narrative detailing the proposal.
Summa

MidState Medical Center (the “MidState”) and The Hospital of Central Connecticut at New
Britain General and Bradley Memorial (the “HOCC”), both affiliates of Hartford
HealthCare (the “System”), are proposing to jointly operate an ambulatory surgical center
~ dedicated to orthopedic surgical services on the HOCC Bradley campus, along with a
group of regional physicians who specialize in orthopedic surgery (the “Physicians”), and
Constitution Surgery Centers, LLC, a management company with expertise in the
management of ambulatory surgery centers (the “CSC”), through a limited liability
company known as HHC Southington Surgery Center, LLC (the “Applicant” or “SSC”).

The Applicant’s decision to establish a freestanding ambulatory surgery center (the “ASC”)
dedicated to the provision of high-quality and cost-effective orthopedic surgical services on
the HOCC Bradley campus is based upon the following: (i) the physicians who are
affiliated with MidState and HOCC desire to perform their orthopedic surgery in an
ambulatory surgical center dedicated to the delivery of cost-effective and high-quality
orthopedic surgical services in the Central Connecticut region; (ii) patients in the Central
Connecticut region desire and would benefit from access to outpatient surgical facilities -
dedicated to the provision of high-quality, cost-effective and efficient orthopedic surgical
services; (iii) payers are expecting providers to offer enhanced value at a lower cost; and
(iv) HOCC has the capacity to cost-effectively transform its currently underutilized
operating room space on the HOCC Bradley campus to an ASC by renovating its existing
space. More succinctly, the Application allows MidState and HOCC to jointly and more
efficiently align with their affiliated orthopedic surgeons to address all of the foregoing
challenges to ensure the delivery of cost-effective ambulatory orthopedic surgical services
in the Central Connecticut region.

i. Organizational Structure:

SSC will be organized as a Connecticut limited liability company with HOCC and
MidState collectively owning a 51% controlling membership interest. The remaining
49 % membership interest will be held by the Physicians and CSC. All of the
Physicians will be on the medical staff of either HOCC or MidState. See Exhibit 1
attached hereto for a copy of the draft Operating Agreement and the Articles of
Organization of SSC.

ii. Ambulatory Surgical Center:

The proposed ASC will utilize approximately 10,000 square feet of the existing space
associated with three of the four inpatient/outpatient operating rooms currently located
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on HOCC’s Bradley campus.! The Applicant will lease from HOCC, at fair market
value, approximately 10,000 square feet (consisting of the three operating rooms on the
Bradley campus) for the operation of the ASC. One of the key advantages of using the
existing HOCC Bradley campus operating room space is that the HOCC existing -
operating rooms are currently underutilized and in need of renovation. By renovating
existing space for the ASC, the Applicant can cost-effectively transform the currently
underutilized HOCC space into an ASC that will better meet the needs of patients in
HOCC’s and MidState’s respective service areas as later defined.” More specifically,
three of the four HOCC operating rooms located on the Bradley campus will undergo
significant renovations to create three operating rooms dedicated to orthopedic surgery
along with related preoperative/recovery and sterile processing/supplies support space
for the sole use of the ASC. Existing space will be allocated for a fourth operating
room that will remain separate from the ASC’s leased space and will be used by HOCC
for the surgeries that will continue to be performed on the HOCC Bradley campus.

Accordingly, this Application does not propose to increase the number of operating
rooms, but rather to utilize existing operating room space on the Bradley campus in a
more efficient and cost-effective manner. To the extent that the shifting of outpatient
volume from the HOCC New Britain campus and MidState creates additional operating
room capacity at the respective hospitals, MidState and HOCC plan to utilize the
additional operating room capacity for other surgical specialties, including general,
thoracic, inpatient orthopedics, and ear, nose and throat surgeries. With respect to
HOCC operating room capacity on the Bradley campus, as previously stated, the
operating rooms on the Bradley campus are currently underutilized.® Affiliated
physicians will continue to perform surgery at each of the hospitals for those patients
who prefer to have their surgery in a hospital setting or for patients with co-morbidities
or other clinical conditions that make a hospital setting the more appropriate site for
their care.

Health care reform has made it more important than ever for hospitals and physicians to
collaborate in developing new health-care delivery models that offer higher quality care
at a lower cost. In the instant case, the Applicant believes that by offering a lower cost
health-care delivery model for the provision of outpatient orthopedic surgical services,
the Applicant will be more responsive to the demands of the payers and its patients.

b. Provide letters that have been received in support of the proposal.
See Exhibit 2 attached hereto for copies of letters in support of this Applicétion.

c. Report the number of proposed operating rooms, identifying the number to be
equipped and utilized and the number to be built and shelled for future use.

"HOCC’s Bradley campus has four operating rooms but currently only utilizes two of the four. One of the
operating rooms is shelled. '

2 If the Applicant were to build a freestanding new ambulatory surgery center, the cost estimate for construction
would be between six and seven million dollars.

} The two HOCC Bradley campus operating rooms currently utilized are operating at 60% capacity for fiscal year
2012, including outpatient orthopedics. 0007



The proposed ASC will have three fully equipped operating rooms dedicated to orthopedic
surgery. There will be no ASC operating rooms built and shelled for future use.

Clear Public Need

a. Explain why there is a clear public need for the proposal. Provide evidence that
demonstrates this need.

This Application reflects a desired shift in the provision of orthopedic surgical services
from a more expensive and expansive care setting (and often one that is less accessible and
convenient to the patient) to a lower cost, more accessible care setting. See Exhibit 3
attached hereto. The proposed ASC creates a patient care environment that, by virtue of its
focus on a single service line, can more easily facilitate the implementation of evidence-
based surgical practices, offer greater flexibility in scheduling operating room time, and
accommodate specific physician preferences by having a dedicated staff that can
accommodate the needs of the orthopedic surgeon. More precisely, the Applicant believes
that there is a clear public need for the services for the following reasons:

i. The Provision of High Quality Services in a Lower Cost Environment.

The ASC will be considered a freestanding ambulatory surgical center for
reimbursement purposes. As a result, the payment rates paid by payers and patients
will be substantially lower than those paid for hospital-based ambulatory surgical
services. See Exhibit 3 attached hereto. As Table 1 below illustrates, significant
savings, (i.e. on average, of 35%) accrue to both the payer and the patient when the
orthopedic surgical services are provided in a freestanding ambulatory surgery center
setting. Id.

Table 1: Comparison of Medicare Rates for Hospital-based Versus Freestanding Select
Orthopedic Procedures*

| Medicare Rates - Hartford County ] Savings |
‘ | 2013 ASC | 2013 HOPD - National | cms [ Patient | System |
CPT Description GSCCases  Dist__ CMS Pays Patient Pays CMS Pays  Patient Pays $ % $ % $ %
64721 Carpal tunnel surgery 346 19% $ 69933 $ 174.83 $1,075.77 $ 268.95 $ 37644 35% $94.12 35% $ 470.56 35%
29881 Knee arthroscopy/surgery 2n 15% $ 109816 S 27454 $1,68929 $ 42233 $ 59113 35% $147.79 35% $ 738.92 35%
29827 Arthroscop rotator cuff repr 236 13% § 2,017.92 $ 50448 $3,10417 S 776.05 $1,086.25 35% $271.57 35% $1,357.82 35%
26055 Incise finger tendon sheath 175 10% $ 61649 S 15412 $ 94835 $ 237.09 $ 331.86 35% $ 8297 35% $ 414.83 35%
29848 Wrist endoscopy/surgery 151 8% $1,09816 $ 27454 $ 168229 S 42233 $ 59113 35% $147.79 35% $ 738.92 35%
25447 Repair wrist joints 98 5% $1,49152 $ 37288 $2,29440 $ 57361 $ 802.88 35% $200.73 35% $1,003.61 35%
29880 Knee arthroscopy/surgery 92 5% $1,09816 $ 27454 $1,689.29 $ 42233 $ 591.13 35% $147.79 35% $ 73892 35%
20680 Removal of supportimplant 91 5% $ 86385 S 21596 $1,32886 $ 33222 $ 465.01 35% $116.26 35% $ 58127 35%
62311 Inject spine /s {cd} 61 3% $ 29422 $ 7356 $ 45260 $§ 11315 $ 15838 35% $ 3959 35% $ 197.97 35%
29888 Knee arthroscopy/surgery 58 3% $304881 S 76220 $4,689.98 $1,17250 $1,641.17 35% $410.30 35% $2,051.47 35%
26160 Remove tendon sheath lesion 42 2% $ 61649 S 15412 S 94835 S 237.09 $ 33186 35% $ 8297 35% $ 41483 35%
64718 Revise ulnar nerve atelbow 36 2% $ 69933 $ 17483 $1,075.77 $ 26895 $ 37644 35% $94.12 35% $ 47056 35%
29806 Shoulder arthroscopy/surgery 29 2% $2,01792 $ 50448 $3,10417 $ 776.05 $1,086.25 35% $271.57 35% $1,357.82 35%
25111 Remove wrist tendon lesion 21 1% $ 80885 $ 20221 $1,24424 S 31107 $ 43539 35% $108.86 35% $ 544.25 35%
29877 Knee arthroscopy/surgery 19 1% $1,09816 $ 27454 $1,689.29 $ 42233 $ 59113 35% $147.79 35% $ 73892 35%
29879 Knee arthroscopy/surgery 9 1% $1,09816 $ 27454 $1,689.29 $ 42233 $§ 59113 35% $147.79 35% $ 738.92 35%
29873 Knee arthroscopy/surgery 7 0% $1,09816 $ 27454 $1,689.29 $ 42233 $ 59113 35% $147.79 35% $ 73892 35%"
29826 Shoulder arthroscopy/surgery 6 0% $1,09816 $ 27454 $1,689.29 $ 42233 $ 591.13 35% $147.79 35% $ 73892 35%
64483 Inj foramen epidural |/s 5 0% $ 29422 $ 7356 $- 45260 $ 11315 $ 15838 35% $ 39.59 35% $ 197.97 35%

4 Center for Medicare and Medicaid Services (CMS), Addendum B of the 2013 CMS OPPS. 0008



MidState and HOCC are proactively reforming their health care delivery systems to
capture these cost savings. MidState and HOCC are not unique in taking this initiative.
According to the Ambulatory Surgery Center Association (the “ASCA”), the reduction
in Medicare spending has been approximately $2.6 billion a year as a result of shifting
surgical cases from a hospital-based setting to an ambulatory setting, and “...shifting
just 50% of outpatient procedures from hospitals to ASCs would save Medicare an
additional $2.6 billion dollars per year.” Please see Exhibit 4 and Exhibit 5 attached
hereto.

ii. Patient and Physician Preference.

Most patients prefer receiving their healthcare services outside of a hospital in a
convenient, easily accessible location with shorter wait times, favorable scheduling
options, focused customer service and less likelihood of cancellations due to
emergencies. Additionally, most patients would prefer to recover in their home rather
than remain in the hospital as an inpatient. See Exhibits 4, 5 and 6 attached hereto..
Patient satisfaction surveys consistently demonstrate that patients are highly satisfied
when receiving services in an ambulatory surgery center. According to a 2008 Press
Ganey Pulse Report which surveyed 1,039,289 patients treated at ambulatory surgical
facilities between January 1, 2007 and December 31, 2007, overall patient satisfaction
score averaged at or above 92%. See Exhibit 6 attached hereto.

Physicians also prefer working in an environment that allows them to have greater input
with respect to operations, equipment and scheduling. In the instant case, the
Physicians have been the impetus for the development of the subject ASC. This is
likely attributable to the fact that physicians in an ASC setting: (i) obtain more
favorable scheduling because they are not competing for time with other surgeons from
other specialties; (ii) can more easily assemble teams of specially-trained and highly
skilled staff; (iii) can ensure that the appropriate and necessary equipment and supplies
are being used for their patients (i.e. one size does not fit all in the operating room);
and (iv) operate more efficiently with quicker turnover time between orthopedic
surgical cases (i.e. less down time for the physician). See Exhibit 3 and 5 attached
hereto. Simply stated, physicians tend to enjoy the fact that they can exercise more
professional control over their work environment in a freestanding ambulatory surgery
center. Id. “The entire system benefits from the repetition and specialization:
preoperative nursing care, interoperative medical care of an anesthesiologist, radiologist
or surgeon, and postoperative care....and the patient benefits.” See Exhibit 4 attached
hereto. '

iii. Strong Volume Growth for Orthopedic Surgery Projected.

Strong volume growth is projected for outpatient orthopedic surgery both on a national
and a regional level. The Advisory Board Company projects inpatient orthopedic
surgical growth at 5% and outpatient orthopedic surgical growth at 29% over the next
ten years for the area to be serviced by the proposed ASC (the “Service Area”).” See

3 The Sérvice Area includes the following towns: Berlin, Newington, New Britain, Plainville, Southington,
Meriden, Wallingford and Cheshire.
. 0009



Exhibit 7 attached hereto for a copy of the Orthopedic Growth Projections for Service
Areas from the Advisory Board Company.

The two factors contributing the most to the overall projected growth in orthopedic
surgery are an aging population and a rise in the incidence of obesity. See Exhibit 8
attached hereto. Obesity is believed to significantly contribute to osteoarthritis which
often leads to joint problems that require joint surgery. See Exhibit 9 attached hereto.
Specifically, osteoarthritis affects roughly 15% of adults over 25 and 34% of adults
over age 65. According to a recent study by the Robert Wood Johnson Foundation, the
percentage of adults in Connecticut who are considered obese was 24.4% in 2011 and it
is projected to continue to increase significantly over the next ten years. See Exhibit 10
attached hereto for a copy of a Robert Wood Johnson Foundation study on obesity
along with articles addressing the relationship between joint problems and obesity.

While the proposed ASC does not increase the overall number of operating rooms at the
HOCC Bradley campus, the demand (now and projected) for outpatient orthopedic
surgery will allow the Applicant to be more responsive to the patient and phy51c1an
needs in the Service Area.

iv. Optifnal Use of the HOCC Bradley Campus.

The HOCC Bradley campus currently staffs twenty-six inpatient beds, operates an
emergency department and provides surgical services. In 2012, HOCC engaged an
independent consultant to assist in the development of a strategy for the future use of
the Bradley campus. One of the primary objectives of this engagement was to
determine how to most effectively leverage the strengths of the Bradley campus to
better meet the needs of the community. As the result of the assessment and
“evaluation, the consultant recommended that the Bradley campus be the focus of
ambulatory services. More specifically, the consultant recommended that the Bradley
campus develop an ambulatory services component and not duplicate the more complex
and costly services provided on the New Britain campus of HOCC. As earlier stated,
the operating rooms and related support space at the Bradley campus are currently
underutilized and are in need of renovation. This proposal will optimize the use of
three of the operating rooms and will reallocate resources to better address the clinical
needs of the community.

Please see Exhibit 11 attached hereto for relevant portions of the Health Strategies and
Solutions Recommendations for the use of the Bradley campus.

b. Provide the calculations used to determine the proposed number of operating
rooms (relate this to the projected volumes, including information such as the
estimated number of procedures per room), and include any documentation to
support these estimates.

The number of operating rooms to be included in the ASC was determined based on the
criteria established by OHCA in the State Facilities Plan as detailed below in Table 2.
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Table 2: Three Year Projected Utilization for ASC

Projected Number of Procedures and Operating Rooms

FY2014 FY2015 FY 2016

Hand, Wrist, Elbow 752 775 800
Foot, Ankle 84 86 89
Knee, Shoulder 1,461 1,499 1,535
General 117 118 120
2,414 2,478 2,544

Minutes of Surgery / Cleanup 217,260 223,020 228,960
ORneed cal_culated 2,26 2.32 2.39
Number of ORs required 3 3 3

Calculation: OHCA Facility Plan Guidelines
(Unless otherwise supported by d ion from Appli

Capacity of the proposed facility will be based on 8 hours per day,
5 days per week, 50 weeks per year, for a total of 2,000 per year

Optimal utilization of an OR = 80%
Average time per case = 60 minutes

Cleanup time = 30 minutes per case

Optimal OR utilization in minutes = 96,000

c. Provide the following regarding the proposal’s location:
i. The rationale for choosing the proposed service location;
In addition to the reasons stated above, the Bradley campus was chosen as the location
for the proposed ASC because: (i) the Bradley campus location is easily accessible for
residents of the Service Area; and (ii) the Bradley campus has existing operating room
capacity and space.

ii. The service area towns and the basis for their selection;

See Exhibit 12 attached hereto for a listing of Service Area towns and associated Zip
codes.

iii. The population to be served, including specific evidence such as incidence,
prevalence, or other demographic data that demonstrates need;

There will be no increase in the number of operating rooms. Existing MidState and
HOCC outpatient orthopedic surgical cases will be shifted from the operating rooms of
MidState and HOCC to the proposed ASC.

- iv. How and where the proposed patient population is currently being served;

The proposed patient population is currently being served by MidState and HOCC.

v, Complete the following table concerning the existing providers in the towns
listed above and also in nearby towns; and
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OHCA Table 1: Utilization and Capacity of Existing Providers in Service Area

Provider Name Estimated Capacity
Current

Street Address Number of Operating Rooms for Proposal
Town, Zip Code Utilization

Avail- Not f?mpped 2012 Assumed Minimum * Maximim Y2012

, Utilized * Utilized * Pomposal
. able * N .| %1IP |Case Length| per OR  Total per OR Total |[TotalCases perOR % of Max

‘The Hospital of Central Connecticut, 100 Grand Street,

9
New Britain 06050 23 23 0 13 33% 119.53 602 7830 ) 803 10,441 9,962 766 95%

Bradiey Memorial Campus of Hospital of Central 4 2 1 3 17% 105.52 682| 2047 910 2729 1,647 s49|  60%

Connecticut, 81 Meriden Ave, Southington 06489

MidState Medical Center, 435 Lewis Avenue, Meriden
06451

9 9 0 9. 24% 111.57 645 5308 860 7,744 8,162 907| 105%

Total 15,686 20,914 19,771 95%

! Include used, equipped, and shell space. Data for facilities not associated with Applicants are based on Connecticut Depariment of Public Health, OHCA Inventory of Health Care Facilities, Services and Equipment for
2011 .
* Include those actually used to perionm surgeries.
* Include those not used and those that are equipped or are only shell space.
4
Excludes endoscopy rooms when known.

* Minimum number of surgeries 1o be performed in a single operating room for one year is 800 outpatient cases or 400 inpatient cases which represents 60% utilization of capacity, 20% below optimal. This is equivalent to 4
outpatient cases or 2 inpatient cases per day. The capacity ofan operating roomis based on cight (8) hours per day, five (5) days per week fifty (50) weeks per year for a total of 2,000 hours (120,000 minutes) per year
consistent with the guidelines included in Section 2. Chapter 4 of the October 2012 OHCA Statewide Healthcare Facilities and Services Plan. Outpatient case lengths are assumed to be 60 minutes with a 30 minute room
tumover time for an average of 90 minutes consistent with the guidelines included in Section 2. Chapter 4 ofthe October 2012 OHCA Statewide Healthcare Facilitics and Services Plan. As some ofthe operating rooms
covered in the application perfonm both inpatient and outpatient cases, a separate average case length for inpatient cases was defined as 180 minutes including room tumover time consistent with the standard used by the
state of North Carolina for CON applications (see Chapter 6 of the 2013 State Medical Facilities Plan) as Connecticut does not appear to have a published inpatient average case length standard. The 2012
inpatient/outpatient case mixby facility were used for calculating a blended wtilization rate of existing operating rooms, The 2012 percent inpatient case were: 33% for HOCC New Britain, 17% for the Bradley Memorial
Campus and 24% for MidState Medical Center.

© Maximum number of surgeries to be performed in a single operating room for one year is 1,067 outpatient cases or 533 inpatient cases based on 80% utilization of capacity consistent with the optimal utilization guidelines
established by OHCA. The capacity ofan operating roomis based on eight (8) hours per day, five (5) days per week {ifly (50) weeks per year for a total of 2,000 hours (120,000 minutes) per year consistent with the
guidelines included in Section 2. Chapter 4 ofthe October 2012 OHCA Statewide Healthcare Facilities and Services Plan. Outpatient case lengths are assumed 1o be 60 minutes with a 30 minute room tumover time for an
average of 90 minutes consistent with the guidelines included in Section 2, Chapter 4 of the October 2012 OHCA Statewide Healthcare Facilities and Services Plan. As some of the operating rooms covered in the
application perform both inpatient and outpatient cases, a separate average case length for inpatient cases was defined as 180 minutes including room tumover time consistent with the standard used by the state of North
Carolina for CON applications (see Chapter 6 ofthe 2013 State Medical Facilities Plan) as Connecticut does not appearto have a published inpatient average case length standard. The 2012 inpatient/outpatient case mixby
facility were used for calculating a blended utilization rate of existing ing rooms. The 2012 percent inpatient case were: 3% for HOCC New Britain, 17% for the Bradley Memorial Campus and 24% for MidState
Medical Center.

Total utilization of surgical facilities within the Service Area for this proposal is at 95%
(including the underutilized Bradley facility) of maximum capacity as defined by OHCA in the
2012 Statewide Healthcare Facilities and Services Plan. The shift of volume to the proposed
ASC is necessary to free up operating room capacity at both HOCC and MidState so that new
surgical recruits can be accommodated. MidState is actively recruiting one thoracic, one
general, two ear, nose and throat and two orthopedic surgeons. MidState’s projected
incremental cases by surgical specialty is presented in Table 3 below:

Table 3: MidState Projected Cases Associate with Newly Recruited Physicians

MidState Medical Center
Projected Case Volumes by Specialty

2014 2015 2016
Thoracic 150 150 150
Orthopedic 125 245 245
ENT 75 100 100
General Surgery 125 168 168
Totals 475 663 663

The projections in Table 3 above represent the number of cases that are projected to be added
to MidState as a result of the newly recruited physicians. MidState is currently operating at
105% of maximum capacity and without shifting outpatient volume to the proposed ASC, there
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will be inadequate operating room capacity at MidState to accommodate the new surgeons.
HOCC is currently recruiting for a fellowship trained breast surgeon, a urologist, a
neurosurgeon, an ear, nose and throat surgeon and a bariatric surgeon. The projected
incremental volumes for these newly recruited surgeons are presented in Table 4 below:

Table 4: HOCC Projected Cases Associated With Newly Recruited Physicians

" Hospital of Central Connecticut

Projected Cases by Specialty
2014 2015 2016
ENT 100 125 138
Breast Surgery 75 150 175
Urology 125 183 240
Bariatrics 125 175 225
Neurosurg 75 100 125
Total 500 © 733 903

vi. The effect of the proposal on existing providers;

There will be little or no impact on existing providers since the orthopedic physicians
that are performing their orthopedic surgical cases in the Service Area will be the same
physicians who will be performing orthopedic surgery at the proposed ASC.
Specifically, this Application does not add additional operating rooms, but rather shifts
outpatient orthopedic volume from the MidState and HOCC operating rooms to a more
cost-effective, patient accessible and operationally efficient environment.

b. Explain why the proposal will not result in an unnecessary duplication of existing
or approved health care services.

This proposal does not add additional operating rooms, but simply transforms existing
HOCC Bradley campus operating rooms into a non-hospital based ambulatory surgical
center.

c. Attach a copy of any articles, studies, or reports that support the need to establish
the proposed service, along with a brief explanation regarding the relevance of the
selected articles.

See Exhibits 3-10 attached hereto for literature in support of this Application. The
literature supports the clear public need with respect to orthopedic surgery in an
ambulatory setting.
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3. Projected Volume

a. Complete the following tables for the first three projected FYs of the proposal, for
the outpatient surgical volume of each of the Applicants and physicians involved in
the proposal. In OHCA Table 2a, report the units of service by service or
procedure type, and in OHCA Table 2b, report the units of service by each
existing and proposed operating room. Add lines as necessary.

OHCA Table 2a: Projected Outpatient Surgical Volume by Procedure Type

Projected Volume
(First 3 Full Operational FYs)*

, FY 2014 | FY 2015 | FY 2016
Service or procedure type**
Hand, Wrist, Elbow 752 775 800
Foot, Ankle 84 86 89
Knee, Shoulder 1,461 1,499 1,535
General 117 118 120
Total 2,414 2,478 2,544

* If the first year of the proposal is only a partial year, provide the first partial year and then the first three full
FYs. Add columns as necessary.

** Identify each service/procedure type and add lines as necessary.

*#% Fill in years. In a footnote, identify the period covered by the Applicant’s FY (e.g. July 1-June 30, calendar
year, etc.). .

OHCA Table 2b: Projected Outpatient Surgical Volume by Operating room

Projected Volume \
(First 3 Full Operational FYs)*
FY 2014 | FY 2015 | FY 2016
Operating room**
OR 1 850 850 850
OR 2 850 850 850
OR 3 714 - 778 844
Total 2,414 2,478 2,544

* If the first year of the proposal is only a partial year, prov1de the first partial year and then the first three full
FYs. Add columns as necessary.

** Identify each operating room by location and any other identifier, and add lines as necessary.

*#% Fill in years. In a footnote, identify the period covered by the Applicant’s FY (e.g. July 1-June 30, calendar
year, etc.) .

The fiscal yeér for the proposed ASC will be October 1 through September 30.

-b. Provide a detailed description of all assumptions used in the derivation/calculation
of the projected volumes.

The projected volumes in OHCA Tables 2a and 2b above are based on the actual case
volumes of the Physicians who will be shifting their outpatient orthopedic cases to the
proposed ASC. Physician volumes were increased by 2% to 4% for the first three (3)
years. The growth rate of between 2% to 4% used to develop the volume projections for
this proposal is very conservative in comparison to the growth forecast for this service line
as projected by the Advisory Board Company. See Exhibit 7 attached hereto.
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Table S: FY 2012 Outpatient Orthopedic Volumes by Physicians

FY 2012 Actual Outpatient Volumes by Physician
Hand/Wrist Foot / Knee/

JElbow . Ankle Shoulder General Total
Physician 1 39 5 109 1 154
Physician 2 22 1 198 2 223
Physician 3 29 3 148 10 190
Physician 4 226 1 0 50 277
Physician 5 26 11 351 6 394
Physician 6 73 12 138 12 235
Physician 7 52 13 172 2 239
Physician 8 51 3 37 8 99
Physician 9 91 11 129 5 236
Physician 10 56 11 79 11 157
Physician 11 67 11 67 4 149

732 82 1428 111 2353 N

4. Quality Measures

a. Submit a list of all key professional, administrative, clinical, and direct service
personnel related to the proposal. Attach a copy of their Curriculum Vitae.

Please see Exhibit 13 for copies of Curriculum Vitae for key professional, administrative,
clinical and direct service personnel related to this project.

b. Explain how the proposal contributes to the quality of health care delivery in the

region. '
Specialized care protocols specific to orthopedics, consistent with best clinical practices,
will be developed and implemented by clinical staff to ensure high quality standards are
met and sustained. Clinical focus on a single specialty allows greater opportunity for
patient education and engagement, quality enhancement, improved outcomes, better
efficiency in facility utilization and focused follow-up and coordination of care. See
Exhibit 14 attached hereto.

c. Identify the Standard of Practice Guidelines that will be utilized in relation to the
proposal. Attach copies of relevant sections and briefly describe how the Applicant
proposes to meet each of the guidelines.

Please see Exhibit 14 attached hereto for relevant portions of the Standard of Practice
Guidelines for Ambulatory Surgery Centers, Accreditation Association for Ambulatory
Health Care Centers (the “AAAHC”). The ASC will meet and maintain all national
standards required to achieve accreditation by the AAAHC.
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d. For non-hospital Applicants only, provide transfer agreements with hospitals
closest to the proposed facility.

Please see Exhibit 15 attached hereto for a copy of the draft transfer agreements between
MidState and SSC and between HOCC and SSC.

. Organizational and Financial Information

a. Identify the Applicant’s ownership type(s) (e.g. Corporation, PC, LLC, etc.).
SSC is a Connecticut limited liability company, (LLC).

b. Describe the proposed ownership structure for the outpatient surgical facility.
Ownership of SSC:

HOCC and MidState 51%

CSC and Physicians 49%

c. Provide copies of Articles of Incorporation, Articles of Organization, or
Partnership Agreements (all that are appropriate) related to the proposal.

Please see Exhibit 1 attached hereto for a copy of the draft Operating Agreement and
Articles of Organization of HHC Southington Surgery Center, LLC.

d. Does the Applicant have non-profit status?
No.

e. Provide copies of all signed written agreements or memorandum of understanding
including all exhibits/attachment etc., between the Applicants related to the
proposal.

Please see Exhibit 1 attached hereto for a copy of the draft Operating Agreement and
Articles of Organization of HHC Southington Surgery Center, LLC.

f. Provide audited financial statements for the most recently completed fiscal year. If
audited financial statements do not exist, in lieu of audited financial statements,
provide other financial documentation (e.g. unaudited balance sheet, statement of
operations, tax return, or other set of books.)

Copies of the FY 2012 audited financial statements for MidState and HOCC are on file
with OHCA.
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g. Submit a final version of all capital expenditures/costs as follows:

OHCA Table 3: Proposed Capital Expenditures/Costs

Medical Equipment Purchase $1,800,000
Imaging Equipment Purchase

Non-Medical Equipment Purchase

Land/Building Purchase *

Construction/Renovation ** $2,200,000°

Other Non-Construction (Specify)

$1,300,000 (working

_ capital)
Total Capital Expenditure (TCE) $5,300,000
Medical Equipment Lease (Fair Market Value) *** $
Imaging Equipment Lease (Fair Market Value) ***

Non-Medical Equipment Lease (Fair Market Value) ***

Fair Market Value of Space ***

Total Capital Cost (TCC) $

Total Project Cost (TCE + TCC) $5,300,000
Capitalized Financing Costs (Informational Purpose Only)

Total Capital Expenditure with Cap. Fin. Costs $

* If the proposal involves a land/building purchase, attach a real estate property appraisal including the amount;

the useful life of the building; and a schedule of depreciation.

** If the proposal involves construction/renovations, attach a description of the proposed building work, including
the gross square feet; existing and proposed floor plans; commencement date for the construction/renovation;
completion date of the construction/renovation; and commencement of operations date.
*#* If the proposal involves a capital or operating equipment lease and/or purchase, attach a vendor quote or
invoice; schedule of depreciation; useful life of the equipment; and anticipated residual value at the end of the

lease or loan term.

See Exhibit 16 attached hereto for facility floor plans. Construction is expected to commence

during FY 2013.

h. List all funding or financing sources for the proposal and the dollar amount of
each. Provide applicable details such as interest rate; term; monthly payment;
pledges and funds received to date; letter of interest or approval from a lending

institution.

The operations of the ASC will be funded though capital contributions by the members,

income from operations and lender financing at market rates.

i. Provide a copy of the Applicant’s charity care policy and sliding fee scale

applicable to the proposal.

SSC will adopt the Hartford HealthCare financial assistance policy attached hereto as

Exhibit 17.

8 HOCC will incur the renovation expense and then recover such expense through amortization of such cost over the

term of the lease.
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J- Demonstrate how this proposal will affect the financial strength of the state’s

health care system.

The ASC will provide high-quality and low-cost orthopedic surgical services. Both quality
and lower costs will contribute to the financial strength of the State’s health care system.

6. Patient Population Mix: Current and Projected

a. Provide the current and projected patient population mix (based on the number of
patients, not based on revenue) with the CON proposal for the proposed program.

OHCA Table 4: Patient Population Mix

Current** Year 1 Year 2 Year 3
FY 2012 FY 2014 FY 2015 FY 2016

Medicare* 18.3% 18.3% 18.3% 18.3%
Medicaid* 3.8% 3.8% 3.8% 3.8%
CHAMPUS &TriCare
Total Government 22.6% 22.6% 22.6% 22.6%
Commercial Insurers* 66.0% 66.0% 66.0% 66.0%
Uninsured 0.3% 0.3% 0.3% 0.3%
Workers Compensation 11.1% 11.1% 11.1% 11.1%
Total Non-Government 77.4% 77.4% 77.4% 77.4%
Total Payer Mix 100.0% 100.0% 100.0%

* Includes managed care activity.
- ** New programs may leave the “current” column blank.

100.0%

*** Fill in years. Ensure the period covered by this table corresponds to the period covered in the projections

provided.

b. Provide the basis for/assumptions used to project the patient population mix.

The projected patient population mix is based on the current patient population mix for both

MidState and HOCC.

7. Financial Attachments A & B

a. Provide a summary of revenue, expense, and volume statistics, without the CON
project, incremental to the CON project, and with the CON project. Complete
Financial Attachment A. (Note that the actual results for the fiscal year reported in
the first column must agree with the Applicant’s audited financial statements.) The

projections must include the first three full fiscal years of the project.

See Exhibit 18 for Financial Attachment A for MidState, HOCC and SSC.

- b. Provide a three year projection of incremental revenue, expense, and volume
statistics attributable to the proposal by payer. Complete Financial Attachment B.

The projections must include the first three full fiscal years of the project.

See Exhibit 19 for Financial Attachment B for MidState, HOCC and SSC.
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c. Provide the assumptions utilized in developing both Financial Attachments A and B
(e.g., full-time equivalents, volume statistics, other expenses, revenue and expense %
increases, project commencement of operation date, etc.).

e Case volume is derived from existing volume of all affiliated physicians who are
expected to perform surgery in the ASC.

¢ Volume growth is based on historical growth, physician practice patterns, and
projections discussed herein.

e Net revenue per case is based on the Medicare and Medicaid fee schedules for ASCs.

e Required staffing and other operating expenses are based on CSC s experience in
Connecticut.

* Depreciation expense is based on 5-year average useful life.
 Interest expense assumes capital is borrowed at 6.5% and amortized over 5 years.

d. Provide documentation or the basis to support the proposed rates for each of the
FYs as reported in Financial Attachment B. Provide a copy of the rate schedule for
the proposed service(s). :

Medicare and Medicaid rates are based upon actual rates for ambulatory surgery centers in
Connecticut. ‘

e. Identify the entity that will be billing for the proposed service(s).
' HHC Southington Surgery Center, LLC.

f. Provide the minimum number of units required to show an incremental gain from
operations for each fiscal year.

The Applicant projects that the volumes indicated in OHCA Tables 2a and 2b above will
result in profitable operations because of lower cost structure.

g. Explain any projected incremental losses from operations contained in the financial
projections that result from the implementation and operation of the CON proposal.

HOCC’s incremental losses in the financial projections reflect the depreciation expense
associated with the project. Please note that such transitional losses are less than would be
associated with a higher cost facility.

h. Describe how this proposal is cost effective.

The ASC will provide greater value with respect to orthopedic surgical services for less
cost. For all the reasons described herein, the ASC is an important health-care delivery
model in a value-based purchasing environment. By reducing costs and enhancing value,
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the ASC will have an overall positive impact on the health care delivery system with little
or no adverse impact on other providers.
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OPERATING AGREEMENT OF
SURGERY CENTER, LLC

This Operating Agreement (this "Agreement") is entered into as of this __ day of ,
2013, by and among the signatories hereto.

EXPLANATORY STATEMENT

WHEREAS, the parties have agreed to organize and operate a limited liability company
in accordance with the terms of, and subject to the conditions set forth in, this Agreement; and

WHEREAS, the parties wish to establish a facility for the provision of outpatient
orthopedic surgery and related care services as contemplated by the vision of the Members,
including, without limitation, creating a facility focused on providing services which are high
quality, cost efficient, coordinated and collaborative, and patient centric, and as and to the extent
compatible with and in furtherance of the charitable purposes of the Class B Members; and

WHEREAS, the parties have agreed to organize and operate a limited liability company
pursuant to Internal Revenue Service Revenue Ruling 2004-51, 2004-22 I.R.S. 974, in such a
manner as to neither (i) jeopardize the status of either Class B Member as an organization
exempt from federal income taxation pursuant to Code Section 501(a) as an organization
described in Code Section 501(c)(3), nor (ii) generate any "unrelated business taxable income"
for either Class B Member as such term is used in Code Section 512(a).

NOW, THEREFORE, for good and valuable consideration, the sufficiency of which is |
hereby acknowledged, the parties, intending legally to be bound, agree as follows:

ARTICLE I
ORGANIZATION OF THE COMPANY

1.01 QOrganization.

On April 4, 2013, the Company was organized as a Connecticut limited liability
company by the acceptance for filing of the Articles of Organization by the Connecticut
Secretary of the State in accordance with and pursuant to the Act.

1.02 Name of the Company.

The name of the Company shall be " , LLC". The Company may do
business under that name and under any other name or names that the Management Committee
may select. If the Company does business under a name other than that set forth in its Articles
of Organization, then the Company shall amend its Articles of Organization or file a trade name
certificate as required by Applicable Law.
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1.03 Principal Place of Business.

The principal place of business and the office of the Company initially shall be located at
and the Company’s business shall be conducted from , Connecticut. At such time
as the Center is constructed and operations commence in Southington, Connecticut the Company
shall move its principal place of business and office to that location. The Company may locate its
place of business at any other place or places as the Management Committee may deem
advisable.

1.04 Statutory Agent.

The name of the statutory agent of the Company for service of process on the Company
in the State of Connecticut shall be Winship Service Corporation whose address is One
Constitution Plaza, Hartford Connecticut, 06103-1919 . The Company may change its statutory
agent if it is deemed advisable by the Management Committee. If the Company changes its
statutory agent, the Company shall file the name and address of the new statutory agent with the
Connecticut Secretary of State as required by the Act.

1.05 Term.

The existence of the Company shall be perpetual and shall continue unless and until the
Company is dissolved, wound up and terminated in accordance with this Agreement.

1.06 Purposes.

The purposes to be promoted or carried out by the Company shall be to engage in the
following;: .

(a) To operate a fully licensed, certified and accredited outpatient surgical
center specializing primarily in musculoskeletal procedures, including, but not limited to,
orthopedics, neurosurgery and pain management, applying best practice principles, envisioned
by the Members, all in furtherance of the charitable purposes of the Class B Members by
promoting health for a broad section of the community as further described in Section 1.07 and
including, without limitation, a facility focused on providing services which are high quality,
cost efficient, coordinated and collaborative, and patient centric; and

(b) The Members understand that the Company’s and the Center’s operations
are subject to various state and federal laws regulating permissible relationships between the
Members and entities such as the Company, including 42 U.S.C. § 1320a-7b(b) (the “Fraud and
Abuse Statute”), and 42 U.S.C. § 1395nn (the “Stark Act”). It is the intent of the parties that the
Company operate in a manner consistent with the foregoing statutes. The Members also
acknowledge that the Stark Act, the regulations promulgated thereunder and similar Connecticut
laws and regulations may restrict the Center (as presently formed) from providing “designated
health services” (as defined by the Stark Act) or other services to patients referred by the
Members or physician with a direct or indirect ownership or financial arrangement with the
Company. The Center shall not provide “designated health services. If, in the future, any of the
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services that the Center provides are deemed to be “designated health services,” such services
shall be provided by the Center only if such services may be provided in compliance with one or
more exceptions to the ban on self-referrals set forth in the Stark Act, the regulations
promulgated thereunder, or any successor statutes and/or regulations thereto. The Company
shall adopt appropriate billing policies regarding "designated health services" and shall allow any
Member to audit the Company's billing and collection activities to assure compliance with this
Section 1.06(b).

(©) To engage in any other lawful act or activity for which limited liability
companies may be formed under the Act consistent with the foregoing.

1.07 Tax-Exempt Organization Limitations.
Notwithstanding any other provision of this Agreement:

€)) So long as the Midstate or THOCC (or an entity owned by Hartford
HealthCare Corporation) remains a Member of the Company, all acts, activities, and business
carried on by the Company shall be consistent with, and in furtherance of, the charitable health
care and community benefit missions and tax-exempt status under Section 501(c)(3) of the Code,
of Midstate and THOCC (the “Charitable Purposes”). The Members hereby agree and
acknowledge that the foregoing duty of the Company to operate consistent with, and in
furtherance of, the Charitable Purposes shall override any duty that the Company or its
Member(s) may have to operate the Company for the financial benefit of any individual or for-
profit Member. Accordingly, in the event of a conflict between the operation of the Company in
accordance with the Charitable Purposes, on the one hand, and any duty to maximize the
Company’s profits, on the other hand, the Company, its Members and the Management
Committee shall satisfy the Charitable Purposes without regard to the consequences for
maximizing the Company’s profitability.

(b) The Company shall not carry on propaganda, attempt to influence
legislation, or participate or intervene in (including the publication or distribution of statements)
~ any political campaign on behalf of (or in opposition to) a candidate for public office.

1.08 Independent Medical Judgment. No provision of this Agreement shall limit the
independent medical judgment of any participating physician with Medical Staff privileges at the
Center with regard to the providing of patient care.

ARTICLE I
MEMBERS AND MEMBER REPRESENTATIVES

2.01 Members.

The name, present mailing address, and Percentage Interest of each Member are set forth
on Exhibit A, attached hereto, as such Exhibit A may be amended from time to time. There shall
initially be three (3) authorized classes of Members of the Company: Class A Members, Class B
Members and Class C Members. Except as otherwise specifically provided in this Agreement,

5
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all Members shall have (based on Percentage Interest held) the same economic rights. Except in
the case of an action taken by the Class B Members in accordance with Sections 4.06(b), 6.09(b)
and 17.05(b) of this Agreement, the Members, acting as Members, shall have no right to act for
or bind the Company. The initial Class A Members, Class B Members and Class C Members are
~ identified in Exhibit A hereto. Additional Members may be admitted to the Company only upon
the satisfaction of the provisions of Section 13.01 herein.

2.02 Member Representations.

(a) Each Member represents and warrants that neither it, he or she, nor any
owners of the Member (i) has received loans for the purpose of investing in the Company from
the Company, a Member or their Affiliates, or from any direct or indirect investor in the
Company; (i1) has offered (and will not offer) terms for investment in the Member based upon
previous, actual or expected referrals, services furnished or the amount of business otherwise
generated from that owner to the Center; (iii) has or will make payment to an owner in return for
the owner's investment in the Member that is not directly proportional to the owner's capital
investment in the Member; and (iv) has or will make any other payments, direct or indirect, to an
owner that are based, in any manner, upon the volume or value of referrals the owner has made
or directed to the Center (or is expected to refer to the Center).

(b)  No Person shall be eligible to become a physician owner, directly or
indirectly, of a Class A Member (or remain an owner of a Class A Member) or a Class C
Member (or remain an owner, directly or indirectly, of a Class C Member) (collectively, the
“Physician Member”) unless the following eligibility requirements are satisfied: (i) each
Physician Member shall be a physician, licensed and registered, in good standing, to practice
medicine in the State of Connecticut; (ii) each Physician Member has not been barred or
suspended from participation in any governmental program, including, but not limited to, the
Medicare and/or Medicaid programs; (iii) each Physician Member shall derive at least
approximately one-third (1/3) of his or her medical practice income from all sources for the
previous fiscal year or previous twelve (12)-month period from his or her own performance of
procedures that are ambulatory surgical procedures (or procedures that are required to be
provided in an inpatient or outpatient hospital operating room), and, those Physician Members
who provide services in the Center shall directly perform not less than approximately one-third
(1/3) of such procedures at the Center; (iv) each Physician Member shall fully inform each
patient, prior to referring patients to the Center, of his or her investment interest in the Center;
(v) each Physician Member shall treat patients receiving medical benefits or assistance under any
federal health care program in a nondiscriminatory manner at the Center; (vi) if the Physician
Member refers patients to the Center, such Physician Member shall maintain active privileges at
the Center (and any physician subject to a Board of Managers action under the Medical Staff
Bylaws that results in probation or suspended privileges may be deemed, at the Board of
Managers sole discretion, ineligible to remain a Physician Member); and (vii) under Applicable
Law, such Physician Member’s ownership shall not disqualify (and, without further action,
would not disqualify) the Company or the Center from engaging in operations as a Medicare-
certified ambulatory surgery center for any reason, or from having such Physician Member
perform cases at the Center. A physician who meets such requirements may be referred to herein
as an “Eligible Physician Investor”.
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(c) Any entity which is an owner of a Class A Member or a Class C Member
and has physician owners shall either be (i) a "group practice" as defined 42 CFR 1001.952(r)(5)
or (ii) an entity established for the sole purposes of investing in a Class A Member or Class C
Member and all physician owners shall be an Eligible Physician Investor as defined Section
2.02(b), above. Such Class A Member or Class C Member owners shall also comply with
Section 2.02(a) above.

(<)) The Class B Members further represent and warrant that they (i) will not
require or encourage employed or affiliated physicians to refer patients to the Center or any
Physician Member (or physician on staff at the Center); (ii) will not track referrals made by its
employed or affiliated physicians to the Center, directly or indirectly, for inappropriate purposes
including without limitation, determination of compensation; (iii) any compensation paid to
employed or affiliated physicians will be at fair market value and will not take into account, in
any manner, the volume or value of referrals to the Center or physicians on staff at the Center;
(iv) will annually inform its employed and affiliated physicians of these requirements; (v) will
treat patients receiving medical benefits or assistance under any federal health care program in a
nondiscriminatory manner; and (vi) will not include any payment or cost associated with the
Center on its cost report unless such costs are required to be included by a Federal health care
program.

2.03 Member Representatives.

Each Member of the Company, which is not an individual, shall designate in writing one
Member Representative who shall be entitled to exercise all of the rights of the Member,
including voting rights, set forth in this Agreement. Such Member Representative shall have the
authority to act on behalf of such Member until such time that the Management Committee
receives written notice from the applicable Member of the replacement of such Member
Representative. The initial Member Representative of each Member is set forth in Exhibit B
hereto. A Member Representative may be removed or replaced at any time, with or without
cause or notice, by the Member which designated such Member Representative.

ARTICLE III
CONTRIBUTIONS AND CAPITAL ACCOUNTS

3.01 Initial Capital Contributions.

The Members hereby agree to an initial capitalization plan for the Company pursuant to
which the Company initially shall be capitalized with aggregate equity capital and debt of not
more than $ .00 during the period from the date of this Agreement through

. The Class A Members, the Class B Members and the Class C Members shall make
an initial Capital Contribution to the Company as set forth on Exhibit C payable in accordance
with a schedule to be determined by the Management Committee; provided, that each interim
payment of the initial capital contribution by the Members shall be divided amongst the
Members in proportion to each Member's respective Percentage Interest. The Members hereby
further agree to cause the Company to incur debt up to an aggregate maximum principal amount
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of $ : (inclusive of the working capital line of credit referenced below). If
nonrecourse financing for the Company is unavailable or insufficient, it is hereby agreed and
acknowledged that, upon the approval of the Management Committee, each Member (and its
owners) shall be required to guarantee debt of the Company, solely on a pro-rata (based on
Percentage Interest) and several basis. Each Member further agrees to execute and deliver such
agreements and instruments as the Company may require with respect to such Member’s
guarantee. The foregoing initial capitalization plan is intended to fund the design, development,
construction, furnishing, equipping and initial working capital for the Center, in a manner to
timely pay all such costs and to permit the Center to commence commercial operation in

, with an available working capital line of credit of at least $ .
Notwithstanding the foregoing, the Management Committee may amend the initial capitalization
plan described in this Section 3.01 as to both the amount and timing of the payment of the initial
Capital Contributions based upon the actual timing and costs associated with the development of
the Center.

3.02 Additional Capital Contributions.

(a) If (i) the Management Committee at any time, or from time to time,
determines by unanimous written consent or (ii) the Class B Member, pursuant to Section
6.09(b) of this Agreement, determines that the Company requires Capital in addition to the initial
Capital Contributions provided for in Section 3.01, then the Management Committee, or the
Class B Members, as applicable, shall give written notice to each Member of (i) the aggregate
amount of additional Capital Contribution required, (ii) the reason the additional Capital
Contribution is required, (iii) each Member's proportionate share of the aggregate additional
Capital Contribution (determined in accordance with this Section), and (iv) the date each
Member's additional Capital Contribution is due and payable, which date shall be no sooner than
thirty (30) days after the notice has been given. A Member's proportionate share of the total
additional Capital Contribution shall be equal to the product obtained by multiplying the
Member's Percentage Interest and the aggregate additional Capital Contribution required. A
Member's proportionate share shall be payable in cash, by certified check or by wire transfer.

(b) Except as provided in this Article III, no Member shall be required to

contribute any additional capital to the Company, and no Member shall have any personal
liability for any obligation of the Company.
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3.03 Capital Contribution Defaults.

(a) If a Member (the “Defaulting Member”) does not make a Capital
Contribution required pursuant to Section 3.01 or Section 3.02(a) on or before the date such
Capital Contribution is due, such failure shall be a material breach of this Agreement and if not
cured within thirty (30) days after notice from the disinterested members of the Management
Committee, the disinterested members of the Management Committee may remove the
Defaulting Member in accordance with the terms of Section 14.02 as an Involuntary Withdrawal
by the Defaulting Member. If the Management Committee does not assert its right to remove the
Defaulting Member through an Involuntary Withdrawal as described above, (i) the Defaulting
Member's Membership Interest shall be converted to an Economic Interest until such time (the
“Cure Date”) that the Defaulting Member has made the delinquent Capital Contribution, plus
interest, at a variable annual rate equal to the Prime Rate as in effect from time to time plus two
percent (2%), from the date such Capital Contribution was due to the date of payment, (ii) the
Defaulting Member shall automatically forfeit until the Cure Date its voting rights hereunder and
its right to designate a Member Representative or any representative on the Management
Committee (provided, however, in the case that a Class B Member is the Defaulting Member, the
Class B Member who is not the Defaulting Member shall have the right to appoint all three HHC
Managers), (iii) the Managers designated by the Defaulting Member to the Management
Committee shall automatically be removed from the Management Committee, and (iv) the
Company shall be entitled to set off against any Cash Flow or other amounts due to such
Defaulting Member hereunder any amounts due to the Company attributable to such Capital
Contribution and the interest thereon.

(b)  As used in Section 3.03(a), "Prime Rate" means the Prime Rate as
published from time to time in the “Money Rates” section of The Wall Street Journal or any
successor publication, or in the event that such rate is no longer published in The Wall Street
Journal or:such successor journal, a comparable index or reference as may be selected by a
majority of the Class A and B Members which are not at such time Defaulting Members.

3.04 Interest on and Return of Capital Contributions.

No Member shall be entitled to interest on such Member's Capital Contribution or to a
return of such Member's Capital Contribution, unless otherwise provided herein.

3.05 Form of Return of Capital Contributions.

If a Member is entitled to receive a return of a Capital Contribution, the Member shall not
have the right to receive anything but cash in return of the Member's Capital Contribution.

3.06 Capital Accounts.

A separate Capital Account shall be maintained for each Member and Economic Interest
Owner. ‘
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3.07 Loans to the Company.

Any Member may at any time, with the consent of the Management Committee, make or
cause a loan to be made to the Company in any amount and on those terms upon which (i) the
Company and the Member agree and (ii) are in compliance with all Applicable Laws, including
but not limited to, the Fraud and Abuse Statute and Stark Act. '

ARTICLE IV
MEMBER MEETINGS

4.01 Meetings.

Meetings of the Members, for any valid purpose or purposes, may be called by the
Management Committee or by any Member.

4.02 Place of Meetings.

The Members may designate any place, either within or outside the State of Connecticut,
as the place of meeting for any meeting of the Members. If no designation is made, the place of
meeting shall be the principal place of business of the Company. One or more Member may
participate in a meeting of the Members by use of a conference telephone or similar
communications equipment that allows all persons participating in the meeting to communicate
with one another.

4.03 Notice of Meetings.

Except as provided in Section 4.01 written notice stating the place, day and hour of a
meeting of the Members and the purpose or purposes for which the meeting is called shall be
delivered not less than five (5) nor more than thirty (30) days before the date of the meeting
either personally or by mail, by or at the direction of the Management Committee or Member
calling the meeting, to each Member (and to each Member Representative designated in Section
2.02) entitled to vote at such meeting.

4.04 Meeting of All Members.

If all of the Members shall meet at any time and place either within or outside of the State
of Connecticut, and consent to the holding of a meeting at such time and place, such meeting
shall be valid without call or notice and at such meeting lawful action may be taken.

4.05 Record Date.

For the purpose of determining the Members entitled to notice of or to vote at any
meeting of the Members or any adjournment thereof, the date on which notice of the meeting is
mailed shall be the record date for such determination. When a determination of the Member

entitled to vote at any meeting of the Members has been made as provided in this Section, such
determination shall apply to any adjournment thereof.
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" 4.06 Manner of Acting,

€)) The vote of at least one (1) of the Class A Members and the unanimous
vote of the Class B Members shall be required to take or approve any matter coming before the
Members, unless the vote of a lesser or greater proportion or number is otherwise required by the
Act, by the Articles of Organization, or by this Agreement. Except as otherwise required by the
Act, by the Articles of Organization, or by this Agreement, the Class C Member shall not have
any voting rights.

(b) Notwithstanding the foregoing or Section 5.05, the exclusive and
unanimous vote of the Member Representatives selected by the Class B Members shall be
required to take or approve any Exempt Status Matter coming before the Members. In the
exercise of its special powers hereunder, the Class B Members Member Representatives shall act
reasonably and on the written advice of counsel, and shall give not less than ten (10) days' prior
notice to, and shall, during such ten (10) day period, seek the advice and input of, the other
Members.

4.07 Proxies.

At all meetings of the Members, a Member may vote in person (or through its Member
Representative) or by proxy executed in writing by the Member or Member Representative or by
a duly authorized attorney-in-fact. Such proxy shall be filed with the Company before or at the
time of the meeting. No proxy shall be valid after eleven months from the date of its execution,
unless otherwise provided in the proxy.

4.08 Action by Members Without a Meeting.

Any action required by this Agreement or the Act to be taken at a meeting of the
Members, or any other action that may be taken at a meeting of the Members, may be taken
without a meeting and without a vote, if a consent in writing, setting forth the action so taken,
shall be signed by at least the minimum number of Member and Member Representatives who
could approve such action at a meeting of the Members.

4.09 Waiver of Notice.

When any notice is required to be given to any Member, a waiver thereof in writing
signed by the person entitled to such notice, whether before, at, or after the time stated therein,
shall be equivalent to the giving of such notice.

11
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ARTICLE V
RIGHTS, DUTIES AND OBLIGATIONS OF MEMBERS

5.01 Limitation of Liability.

Each Member's liability shall be limited as set forth in this Agreement, the Act and other
Applicable Law.

5.02 Liability for Company Debt.

A Member shall not be personally liable for the debts or losses of the Company except as
otherwise required by Applicable Law.

5.03 Member Duties.

No Member shall be required to perform services for the Company solely by virtue of
being a Member. Unless approved by the Management Committee, no Member shall perform
services for the Company or be entitled to compensation for services performed for the
Company.

5.04 Limitation on Authority of Members.

The Members shall have no right to take any part in, or interfere in any manner with, the
conduct, control or management of the Company’s business and shall have no right or authority
to act for or bind the Company, said powers being vested solely and exclusively in the
Management Committee. Except as otherwise expressly provided herein, the Members shall
have only those rights granted exclusively to members pursuant to the Act or under this
Agreement. Any Member who takes any action or binds the Company in violation of this
Agreement shall be solely responsible for any loss and expense incurred by the Company as a
result of the unauthorized action and shall indemnify and hold the Company harmless with
respect to the loss or expense.

5.05 Transactions with Members,

Each Member understands and acknowledges that the conduct of the Company's business
may involve business dealings” and undertakings with Members and their Affiliates. Any
business dealings and undertakings between the Company and a Member or one or more of its
Affiliates shall be at arm's length, at fair market value and on commercially reasonable terms and
approved solely by the disinterested Management Committee members. In addition, any
decision to amend, renew or terminate (including, without limitation, asserting without cause
termination rights or rights to terminate for breach) such business dealings and undertakings
between the Company and a Member or one or more of its Affiliates shall reside solely with the
disinterested Management Committee members except as otherwise set forth in Section 4.06(b)
or 6.09(b).

12

00034



5.06 Restrictive Covenants.

(a) Non-Competition. Fach Member agrees that while it is a Member or
- Economic Interest Owner and for a period of two (2) years thereafter, it and its Competition
Affiliates shall not directly or indirectly develop, manage, consult with (other than infrequent
patient medical consultations), finance or invest in any ambulatory surgery center offering
musculoskeletal surgical services similar to those provided by the Company (the "Competing
Activity") in the Connecticut municipalities of Andover, Avon, Barkhamsted, Beacon Falls,
Berlin, , Bloomfield, Bolton, Bozrah, Bristol, Burlington, Canterbury, Canton, Chaplin,
Cheshire, Colchester, Columbia, Coventry, Cromwell, Durham, East Granby, East Hampton,
East Hartford, East Windsor, Ellington, Enfield, Farmington, Franklin, Glastonbury, Granby,
Griswold, Groton, Hartford, Harland, Harwinton, Hebron, Lebanon, Ledyard, Manchester,
Mansfield, Marlborough, Meriden, Middlebury, Middlefield, Middletown, Montville,
Naugatuck, New Britain, New Hartford, Newington, North Haven, Norwich, Plainfield,
Plainville, Plymouth, Portland, Prospect, Rocky Hill, Scotland, Simsbury, South Windsor,
Southington, Sprague, Suffield, Thomaston, Torrington, Vernon, Wallingford, Waterbury,
Watertown, West Hartford, Wethersfield, Windham, Windsor, Windsor Locks, Wolcott,
Woodbury (collectively, the "Territory"). This restrictive covenant does not prohibit referrals to,
or the use of, any other ambulatory surgery center by Members, Economic Interest Owners or
Competition Affiliates. Anything to the contrary notwithstanding, the following actions by the
Class B Members shall not be in violation of this Section 5.06(a): (i) any surgical services
provided by an entity wholly owned by Hartford HealthCare in a licensed hospital inpatient or
outpatient department, (ii) any Hartford HealthCare surgical joint venture whose revenues from
orthopedic services are less than ten (10%) of total revenues in any given year, or (iii) any
ambulatory surgery center acquired as part of a merger or acquisition of a hospital or health
system by Hartford HealthCare.

(b) Confidentiality.

@) Each Member hereby acknowledges that any disclosure of the
Company’s or another Member's Confidential Information, as defined below, even inadvertent
disclosure, would cause irreparable and material damage to the Company or to the other
Member. Each Member hereby agrees that it and each of its Competition Affiliates shall (A)
maintain as confidential all of the Company's and the other Members' Confidential Information
made known to it; (B) protect the confidentiality thereof in the same manner in which it protects
the confidentiality of similar Confidential Information of its own, at all times exercising at least a
reasonable degree of care in the protection of the Confidential Information; and (C) not disclose
such Confidential Information to any third party without the express written consent of the owner
of the Confidential Information. Each Member agrees to transfer to the Company and the other
Members. as applicable, upon the termination of its Membership Interest, the Confidential
Information made known to it as a result of it being a Member and in its possession upon the
termination and to continue to maintain the confidentiality of the Confidential Information as
provided herein. The obligations of each Member under this Section shall survive the termination
of the Member's Membership Interest and the termination of this Agreement.
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(ii) "Confidential Information" includes, but is not limited to, all: (A)
financial information; (B) products, and services and product and service information, including
but not limited to product and service costs, prices, profits and sales; (C) new business ideas; (D)
business strategies; (E) product and service plans; (F) marketing plans and studies; (G) forecasts
and models; (H) all intellectual property, including but not limited to property or information, (1)
that is protected by copyright or is copyrightable, (2) that is protected by patent or that is
patentable, or (3) that is valuable and not generally known in the trade, including trade secrets,
financial data,. business plans, and data, and any developments relating to foregoing, whether or
not patentable or copyrightable; (I) databases (and the documentation and information contained
therein); (J) research projects and all information connected with research and development
efforts; (K) records (including the records of the Company and the medical records of patients);
(L) business relationships, methods and recommendations; (M) patient lists (including the
identities of patients and prospective patients; (P) competitive analyses; (Q) all information
relating to the operation of the Company’s business; and (R) other confidential, proprietary or
trade secret information that has not been made lawfully available to the general public.

(©) Limitation of Covenants. The restrictions in this Section 5.06:

_ @) shall not prohibit any Member or its Competition Affiliates from
.taking any action on behalf of the Company;

(i)  shall not apply to the activities of a Member, a former Member or
its Competition Affiliates if the Members unanimously consent to allow the Member or Former
Member to undertake the prohibited activity after full disclosure of all the relevant facts;

(iii))  shall not prohibit any Member and its Competition Affiliates from
‘owmng individually or collectively, directly or indirectly securities of any Person traded in a
public market provided that the Member and its Competition Affiliates do not own more than
two percent (2%) of any class of securities of such Person and have no relationship with such
Person other than as a stockholder; and

(iv)  shall not prohibit any Member or its Competition Affiliates from
using for its own benefit or the benefit of others or to disclose or publish any information that
(A) was rightfully in its possession prior to the date of this Agreement, (B) was rightfully
obtained from others without violation of its obligations to the Company or the other Members,
(C) was independently developed by the Member without the use of the Company's or the other
Members' Confidential Information or (D) is or becomes within the public domain without
breach of this Agreement.

(d Injunctive Relief. Each Member acknowledges that any violation of any
provision of Section 5.06 will cause irreparable harm to the Company and/or the other
Member(s), that damages for such harm will be incapable of precise measurement and that, as a
result, the Company and/or the other Member(s) will not have an adequate remedy at law to
redress the harm caused by such violation. Therefore, in the event of such a violation, the parties
agree that, in addition to other remedies, the aggrieved party or parties shall be entitled, without
the necessity of either proof of actual damage or the posting of a bond, to injunctive relief,
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including but not limited to an immediate temporary injunction, temporary restraining order
and/or preliminary or permanent injunction to restrain or enjoin any such violation, and to
reimbursement of any reasonable attorneys' fees and expenses incurred to enforce the provisions
of this Section 5.06. Nothing in this Agreement shall be construed to prohibit the Company
and/or an aggrieved Member from pursuing any other remedy, the parties having agreed that all
remedies are cumulative and that a Member is liable for any and all acts or omissions of such
Member and/or any of its Competition Affiliates that violate any provision of this Section 5.06.

(e) Acknowledgment. FEach Member hereby acknowledges the
reasonableness of the restrictions contained in this Section 5.06 in view of the purposes of the
Company and the relationship of the Members. Each Member acknowledges that the restrictions
contained in this Section 5.06 represent mandatory conditions precedent to the execution of this
Agreement, and that in the absence of such restrictions, neither Member would have consented
to, or entered into, this Agreement. '

ARTICLE VI
RIGHTS AND DUTIES OF MANAGEMENT COMMITTEE

6.01 Management Committee

(a) The management of the Company shall be vested in a Management
Committee, which shall consist of eight individuals (each individually referred to as a
"Manager", and collectively as the "Managers"). Each Class A Member shall be responsible for
designating two of such eight Managers (each of which shall be referred to individually as a
"Class A Manager", and collectively as the "Class A Managers") to the Management Committee.
The Class B Members, as determined by the Class B Members, shall be responsible for
designating four of such eight Managers (each of which shall be referred to individually as an
"HHC Manager", and collectively as the “HHC Managers™) to the Management Committee. No
Class C Member shall be appointed as a Manager, nor shall the Class C Members have the right
to designate a Manager. The initial Managers designated by each Member are set forth on
Exhibit B hereto.

(b) The annual meeting of the Management Committee shall be held on the
each year, or at such other time as is selected by the Management Committee.
Regular meetings of the Management Committee may be held at such times and places as may
be determined by the Management Committee, and once such determination has been made and
notice given to each Manager, regular meetings may be held without any further notice. Special
meetings of the Management Committee may be called by the Chairman, a Member, a Member
Representative, or by two or more Managers upon at least forty-eight (48) hours' notice.
Attendance at a meeting of the Management Committee, in person or as otherwise permitted
under this Agreement or the Act, by a majority of the HHC Managers and a majority of the Class
A Managers shall constitute a quorum.

(©) Action may be taken by the Management Committee without a meeting by
consent, in writing, setting forth the action to be taken, signed by the number of Managers
entitled to vote on such action as would be required to approve such action at a meeting at which
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all the Managers entitled to vote thereon were present. Such consent shall be filed with the
records of the meetings of the Management Committee and shall be treated for all purposes as
the act of the Management Committee.

(d Managers may participate in a Management Committee meeting by means
of conference telephone or similar communications equipment that enables all persons
participating in the meeting to hear each other.

(e) The Management Committee may, from time to time, designate by
resolution one or more subcommittees with such powers and authority as may be prescribed in
such resolution. to serve at the request of the Management Committee. Each subcommittee.
which shall be comprised of an equal number of the Class A Member and Class B Members
representatives (and such non-voting Class C Members (or Class C Member representatives) as
designated by the Management Committee), may determine the procedural rules for its meetings
and conducting its business and shall act in accordance therewith. Adequate provision shall be
made for notice to subcommittee members of all meetings; a majority of the subcommittee
members shall constitute a quorum; and all matters shall be determined by the vote of a majority
of the subcommittee members present at a meeting at which a quorum is present.

6.02 Powers of Management Committee.

The Management Committee shall have full exclusive, and complete discretion, power,
and authority (subject in all cases to Section 6.03, Section 6.04, Section 6.09. the other
provisions of this Agreement and the requirements of Applicable Law), to manage, control.
administer, and operate the business and affairs of the Company so as to further the purpose of
the Company as set forth in Sections 1.06 and 1.07, and to make all decisions affecting such
business and affairs (subject to Section 5.05 regarding transactions with a Member or an Affiliate
of a Member), including without limitation, for Company purposes, the power to:

(a acquire by purchase, lease, or otherwise any real property or any personal
property, tangible or intangible;

(b) construct, operate, maintain, finance, and improve any real property or any
personal property;

| (c) sell, convey, assign, or lease any real property or any personal property;

(d) open and use bank accounts in the Company's name and to withdraw
funds or issue checks, drafts or orders for the payment of money from such accounts;

(e) enter into agreements and contracts and to give receipts, releases and
discharges;

® appoint, employ or otherwise contract with any Person to perform services
for or on behalf of the Company, and to grant to any such Person such authority to act on behalf
of the Company as the Management Committee may from time to time deem appropriate;
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(2) purchase liability and other insurance to protect the Company's assets and
business;

(h)  execute any and all other instruments and documents that may be
necessary or in the opinion of the Management Committee desirable to carry out the intent and
purpose of this Agreement;

)] make any and all expenditures that the Management Committee, in its sole
discretion, deems necessary or appropriate in connection with the management of the affairs of
the Company and the carrying out of its obligations and responsibilities under this Agreement,
including, without limitation, all legal, accounting, and other related expenses incurred in
connection with the organization, financing, and operation of the Company;

)] invest and reinvest Company reserves in short-term instruments or money
market funds;

&) adopt and amend Medical Staff Bylaws and Medical Staff Rules and
Regulations for the organization and operation of the Center (as provided further in Section 8.02
below);

) appoint and credential members of the Medical Staff and delineate their
privileges at the Center, and otherwise discharge its responsibilities under the Medical Staff By-
Laws and Medical Staff Rules and Regulations in effect from time to time;

~(m) oversee quality assurance, quality improvement, and best practices
medicine;

(n) arrange for managed care contracting;
(0) control the proper and efficient use of operating room time;

(p) oversee the review peers using the Company's Center pursuant to
procedures adopted by the Management Committee from time to time;

@ take and approve all actions and matters required of a governing authority
of an ambulatory orthopedic surgical center under Applicable Law; and

(r) enter into any activity necessary to, in connection with, or incidental to,
the accomplishment of the purposes of the Company.

6.03 Management of Qutpatient Surgery Center.

The Management Committee shall arrange for the management and administration of the
business affairs of the Company's Center. It shall do so either through the employment or
engagement of individuals with the necessary credentials to do so, or through contract with a
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third party engaged in the business of outpatient surgical center management (subject to Section
5.05 if a Member or an Affiliate of a Member is engaged). The Members and the Management
Committee hereby adopt and agree to comply with the Charity Care Policy. The Management
Committee may amend the Charity Care Policy from time to time and shall enforce the Charity
Care Policy in a manner to ensure the compliance of the Company and the Center with the
Charity Care Policy and Applicable Law.

6.04 Extraordinary Transactions.

Notwithstanding anything herein to the contrary, excepting actions taken pursuant to
Section 4.06(b) or Section 6.09(b), the Management Committee may not take action with regards
to any of the following matters without the unanimous vote of the Class A and B Members
(subject to Section 5.05 regarding transactions with a Member or an Affiliate of a Member):

€)) sell all or substantially all of the assets of the Company;
(b)  merge or consolidate the Company with any other Person;

(©) acquire all or substantially all the assets of, or ownership interests in,
another Person; '

(d) borrow money or incur any debt for, or on behalf of, the Company in
excess of $250,000, other than in the ordinary course of business;

(e) execute for or on behalf of thé Company any mortgage or deed of trust or
prepay, in whole or in part, refinance, amend, modify, or extend any mortgage or deeds of trust
for or on behalf of the Company securing a debt in excess of $250,000;

® create a security interest in or cause a lien securing a debt in excess of
$250,000 to be placed on any real property of the Company or, other than in the ordlnary course
of business, any personal property of the Company;

(g) acquire by purchase, lease or otherwise any real property;

(h) admit additional Members to the Company;

i) enter into any management agreement relating to all or substantially all of
the assets and/or operations of the Company or any other contract or series of related contracts
that require aggregate expenditures by the Company or will result in aggregate gross payments to
the Company, in excess of $100.000;

G hire or fire key personnel; and

(k) open additional offices.
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6.05  Term of Managers.

Each Manager shall hold office until his or her death, resignation, incapacitation or
removal as provided herein.

6.06 Resignation of Manager

Any Manager of the Company may resign at any time by giving written notice to the
Company and to the Member who designated such Manager. The resignation of any Manager
shall take effect upon receipt by the Member and the Company of the notice thereof or at such
later date specified in such notice, and unless specified therein, the acceptance of such
resignation shall not be necessary to make it effective.

6.07 Removal of Manager.

A Manager may be removed at any time, with or without cause or notice, by the Member
that originally designated such Manager or as described in Section 3.03(a)(iii); provided,
however, any Manager committing fraud against the Company, commission of a felony, or any
other action in violation of his/her fiduciary duty to the Company shall be removed upon the
request of a Member. ~

6.08 Vacancies.

Manager vacancies shall be filled by the Member who originally designated such
Manager within ten (10) days after such vacancy arises.

6.09 Manner of Acting.

(a) In General. The affirmative vote of a majority of the Class B Managers
present at a meeting at which quorum exists plus at least two (2) of the Class A Managers shall
be required to take or approve any action by the Management Committee.

(b) Special Powers of HHC Managers. Notwithstanding anything contained
herein to the contrary, HHC Managers shall have the unilateral and exclusive right to (i) take or
approve any action by the Management Committee with respect to any Exempt Status Matter,
provided, however, that approval of such action may also be given by the Class B Members
Member Representatives pursuant to Section 4.06(b); or (ii) take or approve any and all actions
on matters of financial policy, including, without limitation, approval of the Company’s annual
capital and operating budgets and any material modifications to such budgets, any borrowings or
other financings, distribution policies and decisions, capital calls, cash management decisions,
creation of financial reserves and investment policies. In the exercise of their special powers
under clause (i) above, the HHC Managers shall act reasonably and on the written advice of
counsel, and shall give not less than ten (10) days' prior written notice to, and shall, during such
ten (10) day period, seek the advice and input of, the Class A Managers. Actions taken pursuant
to this Section 6.09(b) shall not be subject to Section 5.05.
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(©) Compliance Plan and Conflict of Interest Policy. The Management
Committee shall adopt, and the Company shall operate consistently with, a compliance plan and
a conflict of interest policy that is complimentary to the corporate compliance plan of the Class B
Members in existence as of the Effective Date.

6.10 Duties of Managers.

Each Manager shall devote such time to the business and affairs of the Company as is
necessary to carry out the duties set forth in this Agreement. The Management Committee shall
manage the Company so as to further the purpose of the Company as set forth in Sections 1.06
and 1.07 including, without limitation, furthering the Class B Members' Charitable Purposes
without regard to maximizing profitability.

6.11 Liability of Managers.

In no event will any Manager be personally liable to the Company, the Members or any
other Manager for the debts, obligations, or liabilities of the Company whether arising in
contract, tort or otherwise, in acting on behalf of the Company or in his or her capacity as a
Manager, except as otherwise required by Applicable Law, provided that his or her actions or
omissions did not constitute fraud, bad faith, gross negligence, or willful misconduct. No
Manager shall be personally liable for failure to perform in accordance with, or to comply with
the terms and conditions of, this Agreement or for any other reason unless such failure to
conform or to comply or such other reason constitutes fraud, bad faith. gross negligence, or
willful misconduct by such Manager.

6.12 Indemnity of Managers.

The Company shall indemnify and hold harmless each Manager against any and all
liability, loss, expense, or damage incurred or sustained by reason of any act or omission in the
conduct of the business of the Company, except if such Manager shall have been guilty of fraud,
bad faith, gross negligence or willful misconduct. Such indemnification shall include the
reasonable expenses (including reasonable attorneys' fees and costs) incurred by a Manager in
connection with the defense of any action to which he or she may be made a party by reason of
his or her interest in or activities on behalf of the Company. Any indemnity under this Section
shall be provided out of and to the extent of Company assets only and no Member shall have any
personal liability on account thereof.

6.13 Reliance upon Third Parties.

The Management Committee and each Manager shall be fully protected in relying in
good faith upon information, opinions, reports, or statements furnished by any Person as to
matters the Management Committee or Manager reasonably believes are within such other
Person's professional or expert competence and who has been selected with reasonable care.

6.14 Compensation
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The salary and/or other compensation of the Managers, if any, shall be fixed from time to
time by the unanimous vote of the Class A and B Members.

ARTICLE VII
OFFICERS OF THE COMPANY

7.01 General.

The Management Committee annually at its annual meeting shall appoint a Medical
Director and a Chairman, and may elect such other officers of the Company, which may include
a President, a Vice President, a Treasurer, a Secretary and other officers and assistant officers, as
the Management Committee may deem necessary or advisable for the efficient operation of the
Company's affairs. Any two or more offices may be held by the same person. The Medical
Director shall be nominated by Class A Member, subject to the approval of the Management
Committee, and must at all times be on the active medical staff of at least one of the Class B
Members. The Chairman shall be one of the six Managers and such position shall be held for
alternating one-year terms by an HHC Manager and a Class A Manager, such that the Chairman
shall be designated by the HHC Managers during the annual meeting of the Management
Committee held during an even-numbered year, and shall be designated by the Class A
Managers during the annual meeting of the Management Committee held during an odd-
numbered year.

7.02  Authority and Duties.

Officers of the Company, if any, shall have such authority and perform such duties in the
management of the Company as may be provided in this Agreement or, to the extent not so
provided by resolution of the Management Committee.

7.03 Election and Term of Office.

Officers of the Company, if any, shall be elected annually by the Management
Committee at the annual meeting of the Management Committee. Each officer shall hold office
until his or her successor shall have been duly elected or until his or her prior death, resignation
or removal.

7.04 Removal.

Any officer of the Company may be removed by the Management Committee whenever
in its judgment the best interest of the Company would be served thereby; provided, however, (a)
except as permitted under Section 6.09(b), the removal of a Chairman can only be by vote of the
Managers who designated such Chairman; and (b) the removal of any officer shall be without
prejudice to the contract rights, if any, of the person so removed. Election or appointment shall
not of itself create contract rights.

7.0S Resignations.

21
00043



Any officer of the Company may resign his or her office at any time by giving written
notice thereof to the Chairman of the Company, if any, or to the Management Committee. Such
resignation shall take effect at the time specified therein, or if no time is specified therein, at the
time of the receipt thereof, and the acceptance thereof shall not be necessary to make it effective.

7.06 Vacancies.

A vacancy in any office shall be filled by the Management Committee for the unexpired
portion of the term; provided, however, that any vacancy in the position of Chairman shall be
filled by the Managers who designated the Chairman at the immediately preceding annual
meeting of the Management Committee.

7.07 Medical Director.

The Medical Director shall be the chief operating officer of the Company's Center, with
such powers and duties, including without limitation responsibility for the day-to-day operations
of the Center, as may be contemplated by Applicable Law, or as may be established by the
Management Committee. The Medical Director shall be responsible for the implementation of
the Company's Charity Care Policy. The Medical Director shall be invited to attend all meetings
of the Management Committee, except as otherwise directed by the Management Committee,
provided, however that (a) the Medical Director's presence shall not be required to conduct a
meeting of the Management Committee; and (b) the Medical Director shall recuse himself or
herself from any deliberations or votes of the Management Committee concerning the evaluation
and/or compensation of the Medical Director.

7.08 Chairman.

The Chairman shall preside at all meetings of the Management Committee and the
Members, and shall have such powers and duties as may from time to time be delegated or
assigned to the Chairman by the Management Committee. The Chairman shall be required to
place on the agenda for a meeting of the Management Committee any agenda item proposed by a
Manager at least two (2) business days before such meeting.

7.09 President.

The President, if any, shall be the chief executive officer of the Company. He or she shall
~ see that all orders and resolutions of the Management Committee are carried into effect. In
general, the President shall perform all duties incident to the office of President and such other
duties as may from time to time be assigned to the President by the Management Committee.

7.10 Vice President.

The Vice President, if any, shall have such general responsibility as may be assigned to
him or her from time to time by the Management Committee or the President. At the request of
the President, or in case of the President's absence or inability to act, any Vice President
designated by the Management Committee or by the President shall perform the duties of the
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President, and when so acting shall have all the powers of and be subject to all the restrictions
upon the President.

7.11 Treasurer.

The Treasurer, if any, shall have charge and custody of and be responsible for all the
funds and securities of the Company; he or she shall keep full and accurate accounts of assets,
liabilities, receipts and disbursements and other transactions of the Company in books belonging
to the Company; and he or she shall deposit all moneys and other valuable effects of the
Company in the name of and to the credit of the Company in such banks or other depositories as
may be designated by the Management Committee. The Treasurer shall disburse or oversee the
disbursement of the funds of the Company as may be ordered by the Management Committee,
taking proper vouchers for disbursements, and shall render to the President and to the Managers
at the meetings of the Management Committee, or whenever they may require it, a statement of
all his or her transactions as Treasurer and an account of the financial condition of the Company.
In general, he or she shall perform all the duties incident to the office of Treasurer and such other
duties as may from time to time be assigned to the Treasurer by the Management Committee or
by the President.

7.12  Secretary.

The Secretary, if any, shall keep the minutes of the meetings of the Members and the
Management Committee in one or more books provided for that purpose. In general. he or she
shall perform all the duties incident to the office of Secretary and such other duties as may from
time to time be assigned to the Secretary by the Management Committee or by the President.

7.13 Other Assistants and Acting Officers.

The Management Committee may from time to time appoint such other officers as the
Management Committee may deem necessary or advisable, each of whom shall hold office for
such period, have such authority and perform such duties as the Management Committee may
from time to time determine.

ARTICLE VIII
MEDICAL STAFF

8.01 Medical Staff.

The Management Committee shall cause to be created and shall continue to provide for a
medical staff organization known as the "Medical Staff of the Center", which
shall include all physicians, dentists and members of allied professions who are granted by the
Management Committee the privilege of caring for or contributing to the care of patients at the
Center (the "Medical Staff"). Membership on the Medical Staff shall be a prerequisite to the
exercise of clinical privileges at the Center, except as otherwise may be provided in the Medical
Staff Bylaws.
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8.02 Medical Staff Bylaws.

The Management Committee shall adopt prior to the commencement of medical
procedures at the Center, and may amend from time to time, the Medical Staff Bylaws and the
Medical Staff Rules and Regulations to govern the organization, appointment and removal of the
Medical Staff. The Medical Staff Bylaws shall provide that it shall be the responsibility of any
member of the Medical Staff to assist the Company to comply with the Charity Care Policy as
established pursuant to this Agreement, amended from time to time and enforced by the
Management Committee.

8.03 Staff Status; Privileges; Corrective Action.

The Medical Staff Bylaws shall provide for the procedure to be followed in matters
relating to Medical Staff membership status, clinical privileges, and corrective action. Final
action on all such matters shall be taken by the Management Committee. The terms and
conditions of membership status on the Medical Staff, and of the exercise of clinical privileges,
shall be as specified in the Medical Staff Bylaws, the Medical Staff Rules and Regulations, or as
more specifically defined in the notice of individual appointment to the Medical Staff.

8.04 Management Committee Exclusive Appointing Authority.

Anything to the contrary herein notwithstanding, the Management Committee shall have
the exclusive authority and responsibility to make appointments or reappointments to the
Medical Staff, after considering the recommendations and reports of the Medical Staff.

ARTICLE IX
ALLOCATION OF PROFIT AND LOSS AND DISTRIBUTIONS

9.01 Distributions.

(a) General Except as otherwise provided in Sections 9.01(b) and 9.06(¢),
distributions of cash or other assets of the Company shall be made in accordance with Section
9.01(a)(i) and at such times and in such amounts as the Management Committee may determine.
Distributions, other than tax distributions made in accordance with Section 9.01(b), Exempt
Status Matter Distributions made in accordance with Sections 9.01(c) and 9.06(¢), and
liquidating distributions that shall be made in accordance with Section 15.03, shall be made to
the Members and Economic Interest Owners in proportion to their Percentage Interests in the
Company.

)] Free Cash Flow Distributions. The Management Committee
shall cause a calculation of Free Cash Flow to be made for each calendar quarter by the thirtieth
(30) day after the end of each quarter. To the extent reasonably practicable in accordance with
generally accepted commercial standards, the Management Committee shall cause a distribution
of Free Cash Flow to be made to each Member, based on such calculation and on each Member's
Percentage Interest, within thirty (30) days after the quarterly calculation of Free Cash Flow. The
Management Committee may reserve as much of such quarterly distribution as may be
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reasonably required for working capital; to pay taxes, insurance, debt service or other costs or
expenses incident to the ownership or operation of the Company's business; for the replacement
or restoration of Company assets; and for other contingencies or emergencies.

(b) Tax Distributions. With respect to each fiscal year of the Company, or
part thereof, the Company shall distribute (the "Tax Distribution"), to the extent that it has cash
or other liquid investments, to each Member and Economic Interest Owner (who is a Member or
Economic Interest Owner as of the date of the distribution) an amount of cash equal to forty
percent (40%) of the net amount of Profit and Loss allocated to such Member or Economic
Interest Owner for such year under this Article IX, less any “Net Distributions™ to such Member
or Economic Interest Owner. In the event that the Company does not have cash or other liquid
assets available to make such distribution the Company is authorized to borrow the necessary
funds to make such distribution. The Tax Distribution required under this Section 9.01(b) shall
be made on or before the April 1st following the close of each fiscal year of the Company. “Net
Distributions” shall mean any distribution of cash or property to a Member or Economic Interest
Owner with respect to its Membership Interest or Economic Interest (i) made during the first
quarter of the subject fiscal year (but only if the Management Committee designates that such
distribution is allocable to that fiscal year) or (ii) made during the twelve month period ending on
April 1 after the close of the fiscal year (to the extent not designated for another fiscal year), but
shall not include any payment for services, any guaranteed monthly payment, any reimbursement
for expenses incurred by a Member on the Company’s behalf, and any payment in redemption of
a Member’s or Economic Interest Owner’s Membership Interest or Economic Interest. The Tax
Distributions shall be made without regard to the taxable or tax-exempt status of the Member or
Economic Interest Owner.

©) Authority to Withhold; Treatment of Withheld Tax. Notwithstanding
any other provision of this Agreement, each Member and Economic Interest Owner hereby
authorizes the Company to withhold and to pay over or otherwise, to pay any withholding or
other taxes payable by the Company (pursuant to the Code or any provision of United States
federal, state or local or foreign law) with respect to such Member or Economic Interest Owner
or as a result of such Member’s or Economic Interest Owner's participation in the Company; and
if and to the extent that the Company shall be required to withhold or pay any such withholding
or other taxes, such Member or Economic Interest Owner shall be deemed for all purposes of this
Agreement to have received a payment from the Company as of the time such withholding or
other tax is required to be paid, which payment shall be deemed to be a distribution with respect
to such Member's or Economic Interest Owner's Interest in the Company. To the extent that the
aggregate amount of such payments to a Member or Economic Interest Owner for any fiscal year
exceeds the amount of distributions that such Member or Economic Interest Owner would have
received for such fiscal year, the Company shall notify such Member or Economic Interest
Owner as to the amount of such excess and such Member or Economic Interest Owner shall
make a prompt payment to the Company of such amount by wire transfer. The Company shall
promptly notify each Member or Economic Interest Owner of any withholding or other taxes
payable by thé Company with respect to such Member or Economic Interest Owner and, upon
the request of such Member or Economic Interest Owner, shall use reasonable efforts to assist
such Member or Economic Interest Owner to secure any available tax refunds, credits or
exemptions (including exemptions from withholding) with respect to such withholding taxes.
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9.02 Allocation of Profit and Loss.

~ After giving effect to the special allocations set forth in Section 9.03, for any taxable year
of the Company, Profit or Loss shall be allocated to the Members and the Economic Interest
Owners in proportion to their Percentage Interests, subject to any special allocation required by
Section 9.06.

9.03 Regulatory Allocations.

(@ Qualified Income Offset. No Member or Economic Interest Owner shall
be allocated Loss or deductions if the allocation causes the Member or the Economic Interest
Owner to have an Adjusted Capital Account Deficit, after the allocation of all Profit and gains. If
a Member or an Economic Interest Owner receives (i) an allocation of Loss or deduction (or item
thereof) or (ii) any distribution, that causes the Member or the Economic Interest Owner to have
an Adjusted Capital Account Deficit at the end of any taxable year, then all items of income and
gain of the Company (consisting of a pro rata portion of each item of Company income,
including gross income and gain) for that taxable year shall be allocated to that Member or
Economic Interest Owner, before any other allocation is made of Company items for that taxable
year, in the amount and in proportions required to eliminate the excess as quickly as possible.
This Section 9.03(a) is intended to comply with, and shall be interpreted consistently with the
"qualified income offset” provisions of the Regulations promulgated under Code Section 704(b).
Any special allocations of items of Profit or Loss pursuant to this Section 9.03(a) shall be taken
into account in computing subsequent allocations of Profit and Loss pursuant to this Agreement,
so that the net amount of any items so allocated and the Profit, Loss, and other items allocated to
each Member and Economic Interest Owner shall, to the extent possible, be equal to the net
amount that would have been allocated to each such Member or Economic Interest Owner
pursuant to this Agreement if such special allocation had not occurred.

(b) Minimum Gain Chargeback. Except as set forth in Regulation Sections
1.704-2(£)(2), (3) and (4), if during any taxable year, there is a net decrease in Minimum Gain,
each Member and Economic Interest Owner, prior to any other allocation pursuant to this Article
IX, shall be specially allocated items of gross income and gain for such taxable year (and if
necessary, subsequent taxable years) in an amount equal to that Member's or Economic Interest
Owner's share of the net decrease of Minimum Gain, computed in accordance with Regulation
Section 1.704-2(g). Allocations of gross income and gain pursuant to this Section shall be made
first from gain recognized from the disposition of Company assets subject to nonrecourse
liabilities (within the meaning of the Regulations promulgated under Code Section 752), to the
extent of the Minimum Gain attributable to those assets, and thereafter, from a pro rata portion
of the Company's other items of income and gain for the taxable year. It is the intent of the
parties hereto that any allocation pursuant to this Section 9.03(b) shall constitute a "'minimum
gain chargeback" under Regulation Section 1.704-2(f). '

© Member Nonrecourse Debt Minimum Gain. Except as set forth in
Regulation Section 1.704-2(i)(4), if during any taxable year, there is a net decrease in Member
Nonrecourse Debt Minimum Gain, each Member and Economic Interest Owner, prior to any
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other allocation pursuant to this Article IX, shall be specially allocated items of gross income and
gain for such taxable year (and if necessary, subsequent taxable years) in an amount equal to that
Member's or Economic Interest Owner's share of the net decrease of Member Nonrecourse Debt
Minimum Gain. computed in accordance with Regulation Section 1.704-2(i)(5). Allocations of
gross income and gain pursuant to this Section shall be made first from gain recognized from the
disposition of Company assets subject to nonrecourse liabilities (within the meaning of
Regulation Section 1.704-2(b)(4)), to the extent of the Member Nonrecourse Debt Minimum
Gain attributable to those assets, and thereafter, from a pro rata portion of the Company's other
items of income and gain for the taxable year. It is the intent of the parties hereto that any
allocation pursuant to this Section 9.03(c) shall constitute a "chargeback of partner nonrecourse
debt minimum gain" under Regulation Section 1.704-2(i)(4).

(d) Code Section 754 Adjustments. To the extent an adjustment to the tax
basis of any Company asset pursuant to Code Section 734(b) or Code Section 743(b) is required,
pursuant to Regulation Section 1.704-1(b)(2)(iv)(m), to be taken into account in determining
Capital Accounts, the amount of the adjustment to the Capital Accounts shall be treated as an
item of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment
decreases basis), and the gain or loss shall be specially allocated to the Members and the
- Economic Interest Owners in a manner consistent with the manner in which their Capital
Accounts are required to be adjusted pursuant to that Section of the Regulations.

(e) Nonrecourse Deductions. Nonrecourse Deductions for a taxable year or
other period shall be specially allocated among the Members and the Economic Interest Owners
in proportion to their Percentage Interests.

® Member Nonrecourse Deductions. Any Member Nonrecourse
Deduction for any taxable year or other period shall be specially allocated to the Member or the
Economic Interest Owner who bears the risk of loss with respect to the loan to which the
Member Nonrecourse Deduction is attributable in accordance with Regulation Section 1.704-

2(30).

(2) Fractions Rule Adjustment. Notwithstanding anything to the contrary in
this Agreement, the Company shall (i) make allocations of Profit (or any item thereof) to the
Class B Members only to the extent that the Class B Members have actually received a
distribution under Section 9.01 attributable to such Profit, and (ii) make such special, curative,
and/or offsetting allocations of Profit or Net Loss (or any item thereof) to the extent necessary to
cause the allocations of Company income, gain, loss, and deduction to meet the requirements of
Code Section 514(c)(9)(E) and the Treasury Regulations thereunder; provided, however, in the
event any such allocation made under this subsection (g) would reduce the amounts distributable
to any Member under this Agreement, the parties shall in good faith negotiate an amendment to
the allocation provisions of this Agreement such that no such reduction occurs (unless the Class
B Members waive such right with respect to a reduction in any amount distributable to it).

(h) UBTI Limitation. Notwithstanding anything to the contrary in this
Agreement, the Company shall make such special, curative, and/or offsetting allocations of
Profit or Loss (or any item thereof) to the extent necessary and to the extent supported by advice
of tax counsel, to cause any amounts otherwise allocable to the Class B Members that would
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constitute unrelated business taxable income to instead be allocated to the other Members;
provided, however, in the event any such allocation made under this subsection (h) would reduce
the amounts distributable to any Member under this Agreement, the parties shall in good faith
negotiate an amendment to the allocation provisions of this Agreement such that no such
reduction occurs (unless the Class B Members waive such right with respect to a reduction in any
amount distributable to it). :

9.04 Contributed Property and Book-ups.

In accordance with Code Section 704(c) and the Regulations thereunder, as well as
Regulation Section 1.704-1(b)(2)(iv)(d)(3), income, gain, loss, and deduction with respect to any
property contributed (or deemed contributed) to the Company shall, solely for tax purposes, be
allocated among the Members and the Economic Interest Owners so as to take account of any
variation between the adjusted basis of the property to the Company for federal income tax
purposes and its fair market value at the date of contribution (or deemed contribution). If the
adjusted book value of any Company asset is adjusted as provided herein, subsequent allocations
of income, gain, loss, and deduction with respect to the asset shall take account of any variation
between the adjusted basis of the asset for federal income tax purposes and its adjusted book
value in the manner required under Code Section 704(c) and the Regulations thereunder. Any
elections or decisions relating to such allocations shall be made by the Management Committee
in a manner that reasonably reflects the intent of this Agreement. Allocations pursuant to this
Section 9.04 are solely for tax purposes and shall not affect any Member's or any Economic
Interest Owner's Capital Account.

9.05 General,

(@ Distributions of Property. If any assets of the Company are distributed
in kind to any Member or Economic Interest Owner, those assets shall be valued on the basis of
their Agreed Value, and any Member or any Economic Interest Owner entitled to any interest in
those assets shall receive that interest as a tenant-in-common with all other Members and
Economic Interest Owners so entitled. The Profit or Loss for each distributed asset shall be
determined as if the asset had been sold at its Agreed Value, and the Profit or Loss shall be
allocated as provided in Section 9.02 and shall be properly credited or charged to the Capital
Accounts of the Members and the Economic Interest Owners prior to the distribution of the
assets.

(b) Members of Record for Allocations. All Profit and Loss shall be
allocated to the Persons shown on the records of the Company to have been Members or
Economic Interest Owners during the year, as of the last day of the taxable year for which the
allocation is to be made. Notwithstanding the foregoing, unless the Company elects to separate
its taxable year into segments, if there is a Transfer or an Involuntary or Voluntary Withdrawal
during the taxable year, the Profit and Loss shall be allocated between the original Member or
Economic Interest Owner and his or her successor or, in the case of a Transfer to the Company
or a Voluntary Withdrawal, among the remaining Members and Economic Interest Owners, on
the basis of the number of days each was a Member or an Economic Interest Owner during the
taxable year. However, the Company's taxable year shall be segregated into two or more
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segments in order to account for Profit, Loss, or proceeds attributable to any extraordinary non-
recurring items of the Company. :

(c) Members of Record for Distributions. All pro rata distributions shall
be made to the Persons shown on the records of the Company to be Members or Economic
Interest Owners as of the day of the distribution. :

(d Guaranteed Payments. To the extent any compensation for goods or
services, that is paid to a Member or an Economic Interest Owner by the Company, is
determined by the Internal Revenue Service not to be a guaranteed payment under Code Section
707(c) or is not paid to the Member or the Economic Interest Owner other than in the Person's
capacity as a Member or an Economic Interest Owner within the meaning of Code Section
707(a), the Member or the Economic Interest Owner shall be specially allocated gross income of
the Company in an amount equal to the amount of that compensation, and the Member or the
Economic Interest Owner's Capital Account shall be adjusted to reflect the payment of that
compensation. ‘

(e Amendment of Regulatory Allocations. The Management Committee is
hereby authorized, upon the advice of the Company's tax counsel, to amend this Article IX to
comply with the Code and the Regulations promulgated under Code Section 704(b). However,
no amendment shall materially affect distributions to a Member or an Economic Interest Owner
without the Member's or Economic Interest Owner's prior written consent.

9.06 Exempt Status Matter Special Allocations and Distributions.

(a) In the event with respect to any taxable year of the Company, an Exempt
Status Matter Action is taken, then, upon seven (7) days prior written notice by a Class A
‘Member, the Class B Members shall meet with the Class A Members within thirty (30) days.
after the close of such taxable year to determine whether such Exempt Status Matter Action(s)
have had a negative impact on the Profit of the Company for such taxable year, and/or are likely
to have a negative impact on the Profit of the Company in subsequent taxable years, that would
have otherwise have been realized had such Exempt Status Matter Action(s) not been taken. The
failure of Class A Members to give notice of such a meeting within thirty (30) days of the end of
a taxable year shall constitute an irrevocable waiver of the rights of Class A Members to claim
an Exempt Status Matter Special Allocation pursuant to this Section 9.06 for such taxable year,
except with respect to an Exempt Status Matter Action taken in a prior taxable year with respect
to which the Class B Members and the Class A Members, or the Company's independent
auditors, determined in accordance with this Section 9.06, was likely to have a negative impact
on the Profit of the Company in succeeding taxable years (a "Qualifying Prior Year Exempt
Status Matter Action").

(b) In the event that the Class B Members and the Class A Members
determine, after the meeting referred to in Section 9.06(a), that any Exempt Status Matter
Action(s) taken during the taxable year, or Qualifying Prior Year Exempt Status Matter Action,
did not have an adverse effect on the Profit of the Company for such taxable year, then there
shall be no Exempt Status Matter Special Allocation to Class A or C Members for such taxable
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year. In the event that the Class B Members and the Class A Members determine that there has
been an adverse impact on the Profit of the Company for said taxable year (or in the event that
the parties are unable to reach agreement as to whether there was an adverse impact on such
Profit), the Managers of the Company shall instruct the Company's independent auditors to
review the specifics of the Exempt Status Matter Action(s) that occurred during such taxable
year, and any Qualifying Prior Year Exempt Status Matter Action, and to render a report, within
thirty days after being retained, which will outline in reasonably sufficient detail, the economic
impact, or lack thereof, that the Exempt Status Matter Action(s), and any Qualifying Prior Year
Exempt Status Matter Action, had on the Company's Profit for such taxable year and/or will
likely have on the Company's Profit in succeeding years ("Special Report"). The Special Report
will be finalized in all events prior to filing the tax return for the fiscal year in question. -

For purposes of determining whether and to what extent there has been or will be
an impact on the Company's Profit, and of preparing said report; (i) the value of additional free
or partial pay care required as part of an Exempt Status Matter Action shall be determined on a
fee equivalent basis using Medicare rates; (ii) the cost of additional free health educational
programs and seminars required as part of an Exempt Status Matter Action shall include only
those additional out-of-pocket costs and expenses attributable to the publicity for or operation of
such programs and seminars, and shall not include an allocation of the Center's overhead or
personnel costs; (iii) opportunity costs (including lost profits) of non-clinical activities approved
by the Management Committee but which have been limited or eliminated as a result of an
Exempt Status Matter Action; and (iv) opportunity costs (other than as provided in clause (i) or
(iii) above) and consequential and other special damages shall not be included. Each Member
shall have ten (10) days after receipt of the auditors' report, to object in writing to such report.
Such objection shall state in reasonable detail the basis for the Member's objection to the
auditors' report. A failure to object within such ten (10) days will render the auditors' conclusions
final and non-appealable for purposes of the special allocation set forth in this Section 9.06. If a
Member objects to such report within said ten-day period, the Company's independent auditors
shall have one week to rule on such objection and issue their final report, which report shall be
conclusive and binding on the parties.

(c) - Notwithstanding the provisions of Sections 9.01 and 9.02, for each
taxable year of the Company in which the Members determine, or it is otherwise determined
pursuant the provisions of Section 9.06(b), that an Exempt Status Matter Action has had a
negative impact on the Profit of the Company, the Class A and C Members shall each receive,
after giving effect to the special allocations set forth in Section 9.03, a special allocation of Profit
as described in Section 9.06(d) equal to the Exempt Status Matter Special Allocation Amount (as
defined below), and a corresponding amount of cash as described in Section 9.06(e) equal to the
Exempt Status Matter Distribution (as defined below).

(¢)) The Exempt Status Matter Special Allocation Amount for the Class A
and C Members shall be, for each taxable year, the product of (i) Class A or C Member's
respective Percentage Interest for such taxable year, multiplied by (ii) the difference, if positive,
of (A) the allocable Profit of the Company for such taxable year determined by the Company's
independent auditors as though the Exempt Status Matter Action(s) were never taken (the
"Estimated Allocable Net Profit") minus (B) the actual allocable Profit of the Company for such
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taxable year. If Class A or C Member's Exempt Status Matter Special Allocation Amount that
has accrued for any taxable year of the Company exceeds the Company's total Profit for such
taxable year, the difference between such Exempt Status Matter Special Allocation Amount and
the Company's total Profit for such taxable year (the "Profit Shortfall") shall be carried forward
to successive taxable years and shall be allocated to Class A and C Members pursuant to the
formula set forth in the first sentence of this Section 9.06(d) until such time that the Profit
Shortfall is reduced to zero (i.e.,, until the Class A and C Members have received a special
allocation of Profit that cumulatively totals the aggregate of the Exempt Matter Special
Allocation Amounts accrued to Class A and C Members for all taxable years of the Company).

(e) The Company shall make a distribution to the Class A and C Members
(each an "Exempt Status Matter Distribution") equal to each Member's Exempt Status Matter
Special Allocation Amount, as further set forth in Section 9.06(d). The Company shall make the
Exempt Status Matter Distribution to the Class A and C Members, if applicable, within ninety
(90) days of the issuance of the final auditors' report described in Section 9.06(b), except to the
extent that the Company has insufficient cash to make such Exempt Status Matter Distributions
(each a "Cash Shortfall"). If the Company experiences a Cash Shortfall and a Class A or C
Member's Exempt Status Matter Special Allocation Amount exceeds the Exempt Status Matter
Distribution attributable to such Exempt Status Matter Special Allocation for any taxable year (a
"Member Distribution Shortfall"), the Company shall carry-forward the Member Distribution
Shortfall to the successive taxable year (or taxable years, if necessary) and make a distribution to
Class A and C Members of its Member Distribution Shortfall at such time or times that the
Company no longer has a Cash Shortfall.

ARTICLE X
BOOKS, RECORDS, ACCOUNTING AND TAX ELECTIONS

10.01 Bank Accounts.

All funds of the Company shall be deposited in a bank account or accounts maintained in
the Company's name. The Management Committee shall determine the institution or institutions
at which the accounts will be opened and maintained, the types of accounts, and the Persons who
will have authority with respect to the accounts and the funds therein.

10.02 Books and Records.

(a) The Management Committee shall keep or cause to be kept complete and
accurate books and records of the Company and supporting documentation of the transactions
with respect to the conduct of the Company's business. At a minimum, the Company shall keep
the following records:

) A current list of

(D the full name and last known address of each Member and
Economic Interest Owner, Member Representative and Manager;
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2 the amount of cash each Member and Economic Interest
Owner has contributed; .

3) a description and statement of the Agreed Value of the
other property each Member and Economic Interest Owner has contributed or has agreed to
contribute in the future; and

€)) the date on which each became a Member and Economic
Interest Owner.

(i) A copy of the Articles of Organization of the Company and all
amendments thereto, together with executed copies of any powers of attorney pursuant to which
any amendment has been executed;

(iii) Copies of the Company's federal, state, and local income tax
returns and reports (including information returns), if any, for the three most recent years;

@iv) Copies of the Company's currently effective Operating
Agreement;

V) Copies of the Company's financial statements for the three most
recent years;

(vi) Minutes of every meeting of the Members;

(vil)  Any written consents obtained from the Members for actions
taken by the Members without a meeting;

(viii) A copy of the Company's Charity Care Policy; and

(ix) Copies of the quarterly reports of charity care provided by the
Company and the charitable initiatives implemented or to be implemented by the Company
(subject to any reasonable record retention policy adopted by the Management Committee).

(b) The books and records shall be maintained in accordance with sound
accounting practices and shall be available at the Company's principal office for examination by
any Member, or any former Member (but only those books and records pertaining to the period
in which he or she was a Member), or the Member's duly authorized representative at any and all
reasonable times during normal business hours.

(©) Each Member shall reimburse the Company for all costs and expenses

incurred by the Company in connection with the Member's inspection or copying of the
Company's books and records.
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(d) At the request of any Member, and at the requesting Member's expense,
the Management Committee shall cause an audit of the Company's books and records to be
prepared by independent accountants for the period requested by that Member.

10.03 Annual Accounting Period.

The annual accounting period and the fiscal year of the Company shall be its taxable
year. The Company's taxable year shall be the annual period ending on December 31.

10.04 Accounting.
The Company shall be an accrual basis taxpayer.

10.05 Returns and Other Elections.

The Management Committee shall: (a) cause the preparation and timely filing of all tax
returns required to be filed by the Company pursuant to the Code and all other tax returns
deemed necessary and required in each jurisdiction in which the Company does business; (b)
shall send a copy of Schedule K-1 or any successor or replacement form thereof to each Member
and Economic Interest Owner as soon as the same is filed; and (c) shall cause the Company to
file any other documents from time to time as may be required by any state or any subdivision
thereof. All tax elections may be made by the Management Committee in its sole discretion,
provided that the Management Committee shall make any tax election authorized by a vote of all
the Members. However, the Management Committee may not make an election for the Company
(i) to be excluded from the provisions of Subchapter K of the Code or (ii) to be treated as a
corporation for federal income tax purposes, without the written consent of the Members. The
determination by the Management Committee with respect to the treatment of any item or its
allocation for Federal, state or local tax purposes shall be binding so long as such determination
will not be inconsistent with any provision of this Agreement.

10.06 Tax Matters Partner

THOCC shall be and are designated the Tax Matters Partner (as defined in Code Section
6231) and is authorized and required (a) to represent the Company (at the Company's expense) in
connection with all examinations of the Company's affairs by tax authorities, including, without
limitation, administrative and judicial proceedings; (b) to expend Company funds for
professional services and costs associated therewith; and (c) to keep all Members informed of all
notices from government taxing authorities that may come to the attention of the Tax Matters
Partner; provided, however, that: (i) upon written request by a Class A Member, a Class A
Member and/or its representative may attend any particular examination or administrative or
judicial proceeding; and (ii) Class B Members shall not settle any tax examination or
administrative or judicial proceeding without the prior written consent of Class A Member if
such settlement will be likely to have an adverse economic impact on Class A Member. The
Members agree to cooperate with each other and to do or refrain from doing any and all things
reasonably required to conduct such proceedings. The Company shall indemnify and save
harmless the Tax Matters Partner from and against any loss, damage, liability or expense
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incurred or sustained by it by reason of any act performed by it, or any failure by it to act, as the
Tax Matters Partner, provided that any such act or failure to act shall not result from its willful
misconduct, gross negligence or fraud.

10.07 Title to Company Propertv._

Except as provided in this Section, all real and personal property acquired by the
Company shall be acquired and held by the Company in its name. The Management Committee
may direct that legal title to all or any portion of the Company's property be acquired or held in a
name other than the Company's name. Without limiting the foregoing, the Management
Committee may cause title to be acquired and held in the names of trustees, nominees, or straw
parties for the Company. It is expressly understood and agreed that the manner of holding title to
the Company's property (or any part thereof) is solely for the convenience of the Company and
all property shall be treated as Company property.

ARTICLE XI
ASSIGNMENTS

11.01 Transfers.

Except as otherwise provided in this Agreement, no Member may Transfer all, or any
portion of, or any interest or rights in, its Membership Interest or Economic Interest, and no
Economic Interest Owner may Transfer all, or any portion of, or any interest or rights in, its
Economic Interest, including the assignment of the right to receive distributions. An Involuntary
Withdrawal shall be governed by Article XIV of this Agreement.

11.02 Transfers to Affiliates.

Notwithstanding Section 11.01, a Member may transfer, without recourse, all of its
Membership Interest to an Affiliate of the transferor provided such Affiliate otherwise can
comply with the terms of this Agreement. If the Member transfers its Membership Interest
hereunder, the transferee shall be admitted as an additional or substitute Member upon such
Affiliate's written acceptance and adoption of all of the terms and provisions of this Agreement.

11.03 Transfers to Third Parties.

(a) Notwithstanding Section 11.01, after the expiration of three (3) years from
the date that medical procedures are first performed at the Center, a Member or Economic
Interest Owner (the "Transferor") may Transfer to a transferee (the "Transferee") all (but not less
than all) of its Membership Interest or Economic Interest (the "Transferred Interest") in the
Company upon receiving from the Transferor a bona fide, written, all-cash offer, if the following
conditions are, or have been, satisfied:

6)) The Transferee delivers to the Company a written instrument, in a
form reasonably satisfactory to Company's counsel, agreeing to be bound by the terms of this
Agreement;
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(ii) The Transfer will not result in the termination of the Company
pursuant to Code Section 708;

(iii) The Transfer will not require registration of the Transferred
Interest under any federal or state securities laws;

@iv) The Transferor or the Transferee delivers the following
information to the Company: (A) the Transferee's taxpayer identification number and (B) the
Transferee's initial tax basis in the Transferred Interest; and

§%) The Transferor complies with the provisions set forth in Section
11.04 (relating to the Right of First Offer) and in Section 11.05 (relating to Tag- Along Rights).

_ (b) If a Member transfers only its Economic Interest hereunder, the Transferee
shall succeed to the Transferor's rights in the Transferred Interest, including the right to receive
distributions,. except that the Transferee shall not become a Member, and shall not be entitled to
vote on any matter coming before the Members, unless the Members unanimously approve the
admission of the Transferee as a substitute Member.

11.04 Right of First Offer.

Except with respect to any Transfer completed in accordance with Section 11.02, if
Transferor desires to Transfer all (and not less than all) of the Transferor's Membership Interest
or economic Interest (the "Interest to be Transferred"), the Transferor shall notify the Company
and each Member of that desire (the "Transfer Notice"). The Transfer Notice shall describe the
Interest to be Transferred, the proposed Transferee, the cash to be paid for the Interest to be
Transferred, and all other material terms of the Transfer. The Company and the non-transferring
Members shall have the option (the "Purchase Option") to purchase the Interest to be Transferred
for the Purchase Price and on the Payment Terms as set forth herein. Upon the delivery of the
first Transfer Notice, the Transferor shall be and remain obligated to sell the Interest to be
Transferred under this Section 11.04 until the end of the Member Transfer Period as described
herein.

(@) Purchaser. The Interest to be Transferred shall be purchased by the
Company, if the Members, other than the Transferor, unanimously consent to the purchase of the
Interest to be Transferred by the Company. Otherwise, the Members, other than the Transferor,
shall have the right to purchase the Interest to be Transferred. In the event that more than one
Member elects to purchase the Interest to be Transferred, each Member shall have the right to
purchase the Interest to be Transferred in the same proportion as that Member's Percentage
Interest bears to the total Percentage Interest of all Members who have elected to purchase the
Interest to be Transferred; provided, however. that if any Member declines to purchase a portion .
of the Interest to be Transferred, the remaining Members may purchase such portion.

(b) Manner of Election. The Company may elect to exercise the Purchase
Option at any time prior to the thirtieth (30th) calendar day following its receipt of the Transfer
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Notice (the "Company Transfer Period”), by giving written notice of its election to the
Transferor. If the Company does not elect to exercise the Purchase Option within the Company
Transfer Period, the Transferor shall provide written notice to each non-transferring Member of
such failure. The non-transferring Members shall then have the right to elect to exercise the
Purchase Option by giving written notice of such election to the Transferor, at any time prior to
the thirtieth (30th) calendar day following the day the last notice of the Company's failure to
exercise the Purchase Option was given to a non-transferring Member hereunder (the "Member
Transfer Period"). The Company or the Members may elect to purchase all but not less than all
of the Interest to be Transferred.

(©) Transfer Closing Date. If the Company or a Member elects to exercise
the Purchase Option, the Company's or the Member's notice of its election shall fix a closing date
(the "Transfer Closing Date") for the purchase, which shall not be earlier than five (5) calendar
days, nor more than thirty (30) calendar days, after the expiration of the Company Transfer
- Period or the Member Transfer Period, as the case may be. The Transferor shall be obligated to
transfer on the Transfer Closing Date the Interest to be Transferred by the Company or the
Member.

(d Purchase Price. The Company and the Members shall have the right to
purchase the Interest to be Transferred at the price set forth in the Transfer Notice.

(e) Payment Terms. In the event that the Company or a Member (the
"Purchaser") exercises its right to purchase the Interest to be Transferred, the Purchaser may
elect to pay the purchase price on the Transfer Closing Date (i) in cash; (ii) in five equal annual
installments, with the first to be paid on the Transfer Closing Date, together with interest
calculated at a minimum rate per annum at which no interest will be imputed for federal income
tax ‘purposes; or (iii) on any other terms mutually agreed to by the Transferor and the Purchaser.

® Closing, On the Transfer Closing Date, the Transferor shall convey and
assign to the Purchaser, by assignment with warranty of title, free and clear of all liens, claims,
and encumbrances arising through the assignor, the Interest to be Transferred (or if there is more
than one Purchaser, the portion purchased by that Purchaser) and shall execute and deliver to the
Purchaser all documents that are reasonably required by the Purchaser to give effect to the sale
and acquisition of the Interest to be Transferred, provided that the Transferor may retain a
security interest in the Interest to be Transferred if the Purchaser elects to pay the Purchase Price
as set forth in Section 11.04(e)(ii) above. The Transferor and the Purchaser shall take such other
actions and execute such other documents as may be necessary or appropriate to give effect to
any transaction contemplated by this Section.

(2 No Election. If the Company or the Members fail to exercise the Purchase
Option, the Transferor shall be permitted to transfer the Interest to be Transferred to the proposed
Transferee at the price and on the other terms set forth in the Transfer Notice for a petiod of
ninety (90) days (the "Free Transfer Period") after the expiration of the Member Transfer Period.
If the Transferor does not Transfer the Interest to be Transferred within the Free Transfer Period,
the Transferor's right to Transfer the Interest to be Transferred pursuant to this Section shall
cease and terminate. Any Transfer of the Interest to be Transferred made after the last day of the
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Free Transfer Period without strict compliance with the terms, provisions, and conditions of this
Section 11.04 and the other terms, provisions, and conditions of this Agreement, shall be null,
void, and of no force or effect.

11.05 Tag-Along Rights.

€)] Except with respect to any Transfer completed in accordance with Section
11.02 or Section 11.04, each Member agrees that it shall not Transfer its Membership Interest or
Economic Interest (the "Interest to be Transferred") unless the terms and conditions of such
Transfer shall include an offer by the proposed transferee (the "Third Party") to purchase the
Membership Interest or Economic Interest, as applicable, of the other Member ("Tag-Along
Member"), at such Tag-Along Member's option and at the same price and on the same terms and
conditions as apply to the selling Member (for purposes of this Section 11.05, the "Selling
Member").

(b) The Selling Member shall notify the Company and the Tag-Along
Member of any proposed Transfer to which the provisions of this Section 11.05 apply. Each such
notice shall set forth: (i) the name of the Third Party; (ii) the address of the Third Party; (iii) the
proposed amount and form of consideration and terms and conditions of payment offered by the
Third Party, and any other material terms pertaining to the Transfer (the "Third Party Terms");
and (iv) that the Third Party has been informed of the "Tag-Along Rights" provided for in this
Section 11.05 and has agreed to purchase the Tag-Along Member's Membership Interest or
Economic Interest in accordance with the terms hereof.

(©) The Tag-Along Rights set forth above in this Section 11.05 may be
exercised by the Tag-Along Member by delivery of a written notice to the Company and the
-Selling Member (the "Tag-Along Notice") within ten (10) business days following receipt of the
«notice specified in the preceding paragraph. The Tag-Along Notice shall state that the Tag-Along
Member wishes to be included in the Transfer to the Third Party.

(d) - Upon the giving of a Tag-Along Notice, the Tag-Along Member shall be
entitled and obligated to sell its Membership Interest or Economic Interest, as applicable, to the
Third Party on the Third Party Terms. After expiration of the ten (10) business day period
referred to in Section 11.05(c) above, if the provisions of this Section have been complied with
in all material respects, the Selling Member shall have the right for a one hundred twenty (120)
day period (the "Tag-Along Free Period") to Transfer its Interest to be Transferred to the Third
Party on the Third Party Terms (or on other terms no more favorable to the Selling Member)
without further notice to the Tag-Along Member who have not given a Tag-Along Notice, buit
after such Tag-Along Free Period no such Transfer may be made without again giving notice to
all Tag-Along Members of the proposed Transfer and complying with the requirements of this
Section 11.05. Any Transfer of the Interest to be Transferred made after the last day of the Tag-
Along Free Period without strict compliance with the terms, provisions, and conditions of this
Section 11.05 and the other terms, provisions, and conditions of this Agreement, shall be null,
void, and of no force or effect.

37
00059



(e) At the closing of the Transfer to any Third Party (of which the Selling
Member shall give the Tag-Along Member who has elected to exercise the Tag-Along Right
provided by this Section 11.05 at least ten (10) Business Days' prior written notice), the Third
Party shall remit to each Member the consideration for the total sales price of the Membership
Interest or Economic Interest of such Member sold pursuant thereto, upon compliance by such
Member with any conditions to closing generally applicable to the Selling Member and the Tag-
Along Member selling its Membership Interest or Economic Interest in the transaction.

11.06 Reasonableness of Restrictions.

Each Member hereby acknowledges the reasonableness of the restrictions contained in
this Article in view of the purposes of the Company, the tax-exempt status of the Class B
- Members and the relationship of the Members. The Transfer of any Membership Interest or
Economic Interest in violation of the restrictions contained in this Article shall be deemed
invalid, null and void, and of no force or effect. Any Person to whom a Membership Interest or
Economic Interest, or any portion thereof, is attempted to be transferred in violation of this
Article shall not be entitled to vote on matters coming before the Members, participate in the
management of the Company, act as an agent of the Company, receive distributions from the
Company or have any other rights in or with respect to the Membership Interest or Economic
Interest, or portion thereof.

ARTICLE XII
PUT/CALL OPTIONS

12.01 General.

Within ninety (90) days of the occurrence of a Put Event or a Call Event, the Class A
Members (for a Put Event) or the Class B Members (for a Call Event) may trigger their
respective rights for the Class B Members to acquire all, but not less than all, of the Class A
Members' Membership Interest by giving the Put/Call Notice (as defined below). Upon receipt
of the Put/Call Notice, the Class A Members shall be obligated to sell their Membership Interest
to the Class B Members for the Put/Call Value (as determined pursuant to Section 12.04 below).
Notwithstanding the foregoing, other than with respect to a Change in Control, the Class B
Members' right to buy the Class A Members' Membership Interest as set forth in this Article XII
shall not be exercisable until (i) one year after the commencement of medical procedures at the
Center and (ii) ninety (90) days after the either the Class A or B Members have provided their
Put/Call Notice to the other Members, during which time the Class A and B Members shall make
a reasonable best effort to come to an amicable settlement of their differences or the amicable
sale of either or both parties” Membership Interest.

12.02 Put/Call Notice.

The Put/Call Notice shall (a) be in writing signed by either the Class A or B Members, as
applicable; (b) include the closing date (the “Closing Date™) for such purchase, which Closing
Date shall be no fewer than ninety (90) calendar days after the date of the other Members' receipt
of the Put/Call Notice; (c) include the Deposit required pursuant to Section 12.05 below if a Call
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Event; (d) include the terms and conditions of the offer in accordance with this Article (other
than the purchase price, which shall be the Put/Call Value determined pursuant to Section 12.04
below); and (e) include adjustments to be made to the purchase price on the Closing Date, if any.

12.03 Pavment Terms.

The Class B Members may elect to pay the Put/Call Value on the Closing Date (i) in
cash; (ii) in twenty equal quarterly installments, with the first to be paid on the Closing Date,
together with interest at a fixed annual rate equal to the Prime Rate in effect as of the Put/Call
Notice plus one percent (1%); or (iii) on any other terms mutually agreed to by the Class A and
B Members.

12.04 Put/Call Value.

The term Put/Call Value means the appraised fair market value of the Class A Members'
Membership Interest in the Company as hereinafter provided. The Class A and B Members shall
each appoint, by written notice to the other within thirty (30) days after the Put/Call Notice, an
appraiser to determine the fair market value of the Class A Members' Membership Interest
(without any discount for lack of voting rights, marketability or control) being sold as of the last
day of the month immediately preceding the month in which the Put/Call Notice was delivered.
If the two appraisers agree upon the value of the Class A Members' Membership Interest, they
shall jointly render a single written report stating that value. If the two appraisers cannot agree
upon the value of the Class A Members' Membership Interest, they shall each render a separate
written report and shall appoint a third appraiser within thirty (30) days of their appointment.
The third appraiser shall determine the value of the Class A Members' Membership Interest
being sold and shall render a written report of his or her opinion thereon. The value contained in
the aforesaid joint written report or written report of the third appraiser, as the case may be, shall
be: the Put/Call Value. However, if the value of the Class A Members' Membership Interest
contained in the appraisal report of the third appraiser is more than the higher of the first two
appraisals, the higher of the first two appraisals shall be the Put/Call Value and if the value of the
Class Members' Membership Interest contained in the appraisal report of the third appraiser is
less than the lower of the first two appraisals, the lower of the first two appraisals shall be the
Put/Call Value. If either party fails to timely appoint an appraiser or either appraiser fails to
timely render a report, the value contained in the timely-rendered report of the timely-appointed
appraiser shall be the Put/Call Value and there shall be no need to appoint a third appraiser. Each
party shall pay the fees and costs of the appraiser appointed by that party, and the fees and other
costs of the third appraiser shall be shared equally by both parties.

Notwithstanding any provision in this Article XII to the contrary, in the event of a Call
Event, the Class B Members may, within ten (10) days of the final determination of the Put/Call
Value pursuant to this Section 12.04, elect to rescind its offer to purchase the Membership
Interest of the Class A Members without liability to the other (except the payment of its portion
of the costs of a third appraiser, if any, as provided in Section 12.04) and any deposit paid by the
Class B Members pursuant to Section 12.05 shall be returned to the Class B Members.
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12.05 Deposit.

In the event a Call Event, the Put/Call Notice shall be accompanied by a deposit in the
amount of one hundred thousand dollars ($100,000) (the “Deposit”), in the form of a certified or
cashier's check made payable to a nationally recognized title insurance company, as escrow agent
(the "Escrow Agent"). Concurrently with depositing a check or making the wire transfer, the
Class B Members shall provide to the. Escrow Agent a duly-completed IRS Form W-9 with the
Class B Members' respective employer identification number for the Escrow Agent's use in
depositing the check or federal funds in an interest-bearing account. The costs for the services of
the Escrow Agent shall be paid at Closing, one-half by each of the Class A and B Members.

12.06 Escrow Agreement.

By execution of this Agreement, the Class A and B Members agree that the Escrow
Agent shall hold the Deposit and any and all interest accrued thereon (collectively, also the
“Deposit”) in escrow and shall dispose of the Deposit only in accordance with the following
provisions:

(a) The Escrow Agent shall deliver the Deposit, or such portion thereof as is
required to be delivered hereunder, to the Class A Members or to the Class B Members, as:the
case may be, as follows:

@) to the Class A Members, or otherwise at the direction of the Class
A Members in accordance with their respective Percentage Interests, upon completion of the
Closing Date, in which case the Deposit shall be applied toward the Put/Call Value; or

(i) to the Class A Members, in accordance with their relative
Percentage Interests, after receipt of the Class A Members' demand in which the Class: A
Members certify that the Class B Members have defaulted under this Article, and the Class A
Members are thereby entitled to receive the Deposit; but the Escrow Agent shall not honor the
Class A Members' demand until more than ten (10) days after the Escrow Agent has transmitted
a copy of the Class A Members' demand to the Class B Members, nor thereafter if the Escrow
Agent receives a Notice of Objection (hereinafter defined) from the Class B Members within
such ten (10) day period; or

(iii)  to the Class B Members, after receipt of the Class B Members'
demand in which the Class B Members certify that the Class A Members have defaulted under
this Article, and the Class B Members are thereby entitled to receive the Deposit; but the Escrow
Agent shall not honor the Class B Members' demand until more than ten (10) days after the
Escrow Agent has transmitted a copy of the Class B Members' demand to the Class A Members,
nor thereafter if Escrow Agent receives a Notice of Objection (hereinafter defined) from the
Class A Members within such ten (10) day period; or

(iv)  to any party, at the direction of both the Class A and B Members.
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Upon delivery of the Deposit in accordance with the terms and conditions herein, the
Escrow Agent shall be relieved of all liability hereunder and with respect to the Deposit. The
Escrow Agent shall deliver the Deposit, at the election of the party or parties entitled to receive
the same, by (i) a good, unendorsed certified check or checks of the Escrow Agent payable to the
order of such party or parties, (ii) an endorsed official bank or cashier's check or checks payable
to the order of such party or parties, or (iii) a bank wire transfer or transfers of immediately
available funds to an account designated by such party or parties.

(b) Upon receipt of a written demand under Subsection 12.06(a)(ii) or under
Section 12.06(a)(iii) above, the Escrow Agent shall promptly transmit a copy of such demand to
the other Members. Within ten (10) days after the date of transmitting the same, but not
thereafter, the other Members may object to the delivery of the Deposit to. the Members
requesting the Deposit by transmitting a notice of objection (a "Notice of Objection™) to the
Escrow Agent. After receiving a Notice of Objection, the Escrow Agent shall promptly transmit
a copy of such Notice of Objection to the Members requesting the Deposit; and thereafter, the
Escrow Agent shall continue to hold the Deposit until the Escrow Agent receives a written
agreement of the Class A and B Members directing the disbursement of the Deposit, in which
event the Escrow Agent shall disburse the applicable Deposit in accordance with such
agreement. In the event of any litigation between the Class A and B Members relating to the
Deposit, the Escrow Agent will deposit the Deposit with the clerk of the court in which such
litigation is pending. In the event the Deposit is deposited in court by the Escrow Agent pursuant
to the foregoing sentence, the Escrow Agent shall be entitled to rely upon the judgment of such
court.

(©) The Escrow Agent may rely on the foregoing provisions in lieu of an
escrow agreement with the Members. Notwithstanding the foregoing, in the event that the
Escrow Agent requests a commercially reasonable written agreement embodying the foregoing
provisions, the Class A and B Members shall promptly execute such an agreement. If either the
Class A or Class B Members shall fail to execute such agreement within five (5) days after
transmittal thereof, or if the agreement materially differs from the terms hereof, upon such
determination of either the Class A or B Members, then either the Class A or B Members may
direct the Escrow Agent to transfer the check to another Escrow Agent who will not require a
separate written escrow agreement.

(d When the Deposit check is deposited with the Escrow Agent, the Escrow
Agent shall be instructed in writing that the Escrow Agent's acceptance of the check as a Deposit
will constitute acceptance by the Escrow Agent of the terms and conditions set forth herein, and
the Escrow Agent shall be provided with a copy of this Article with such Deposit.

12.07 Closing Date.

(a) The sale and acquisition of the Class A Members' Membership Interest
(the “Closing™) shall occur on the Closing Date through the offices of the Escrow Agent, in
escrow. At such Closing, the Class A Members shall convey and assign to the Class B Members
by assignment with warranty of title, free and clear of all liens, claims, and encumbrances arising
through the assignor, the Class A Members' Membership Interest and shall execute and deliver to
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the Class B Members all documents that are reasonably required to give effect to the sale and
acquisition of the Class A Members' Membership Interest. The Class A Members' obligation to
transfer its Membership Interest shall be conditioned upon the Class B Members' payment of the
Put/Call Value. The Class A and B Members shall take such other actions and execute such
other documents as may be necessary or appropriate to give effect to any transaction
contemplated by this Article.

(b) All loans made or deemed made by or to the Class A Members shall be
repaid in full (including all accrued but unpaid interest thereon) at the Closing. No transaction
pursuant to this Section shall relieve the Class A Members from any duty or obligation owed to
the Company or to the other Members to the extent such obligation accrued and is properly
attributable to the period prior to the Closing Date, nor shall it constitute a waiver or release of
claims with respect thereto. The Class B Members shall defend, indemnify and hold harmless
the Class A Members from all obligations and liabilities arising from the Class A Members'
Membership Interest accruing and properly attributable to the period beginning on the Closing
Date, and the Class A Members shall defend, indemnify and hold harmless the Class B Members
from all obligations and liabilities arising from the Class A Members' Membership Interest
accruing and properly attributable to the period prior to the Closing Date. The foregoing sentence
shall survive the Closing and shall not require further documentation to take effect, but, if
requested by either the Class A or B Members, both the Class A and B Members will execute a:
reasonable confirming document that is consistent with the foregoing provisions.

(©) If at the Closing Date, the Class A Members or their respective Affiliates
or related entities, shall have any guarantees, collateral or covenants lodged with third parties to
secure any indebtedness, liability or obligation of the Company, including any liability under
nonrecourse caveats, or shall have outstanding any commitment to give such guarantees,
collateral or covenants ("Personal Liability"), the Class B Members shall deliver or cause to be
delivered to the Class A Members, no later than the Closing Date, a cancellation of such Personal
Liability. As an alternative to the foregoing, the Class A Members, at their election, may accept
the Class B Members' indemnity for all manner of loss, claims and damages that could arise as a
result of any Personal Liability, so long as (i) such indemnity is supported by an irrevocable
clean letter of credit in an amount equal to the maximum potential Personal Liability (as
reasonably determined by the Class A Members) and (ii) such letter of credit is payable at sight,
renewable annually, issued by a nationally recognized United States banking institution and is
otherwise reasonably acceptable to the Class A Members. The foregoing letter of credit shall
remain in full force and effect until the Personal Liability is released.

(d) In the event that the Class A Members shall be prohibited under the terms
of any debt or other obligation of the Company from selling its Membership Interest to the Class
B Members without the consent of or payment to a third party, or otherwise is prohibited from
consummating this transaction without the consent of or payment to a third party to whom a debt
or other obligation of the Company is owed, then in such event, such debt or other obligation of
the Company giving rise to such prohibition, as the case may be, shall be fully discharged by the
Class B Members on the Closing Date and any prepayment fee, premium or cost shall be paid by
the Class B Members, unless the appropriate mortgagee or other creditor or obligee shall permit
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such transfer to be made, in which case the Class B Members shall pay all costs and fees related
to obtaining such consent to the transfer.

12.08 Default.

(2) In the event of a default by the Class A or B Members under this Article
(the “Defaulting Member™), the Class A or B Members that are ready, willing and able to close
the transaction (the “Non-defaulting Member”) shall have the right to purchase the Defaulting
Member's Interest at a price equal to 75% of the purchase price that would have been payable on
the Closing Date.

(b) Because a Membership Interest in the Company is a unique asset, the
Non-defaulting Member shall have all remedies available at law and equity with respect to any
failure by a Defaulting Member to perform, including, without limitation the right to specific
performance and to recover attorneys' fees and litigation costs. In lieu of the foregoing and all
other remedies, at the election of the Non-defaulting Member, if the Defaulting Member fails to
close on the purchase of the membership Interest in accordance with the terms of this Article, the
non-defaulting Member shall retain the Deposit, as complete and liquidated damages and not as a
- penalty.

12.09 Tag-Along Rights.

(a) In the event of a Put Event or a Call Event, the Class C Members shall
each have the right to request that its Membership Interest be purchased by the Class B Members
under the same terms and conditions as the Class A Members' Membership Interest is purchased
under this Article ("Class C Member Tag-Along Rights").

(b)  The Class B Members shall hotify the Class C Members of any proposed
purchase of the Class A Members' Membership Interest pursuant to this Article.

(©) The Tag-Along Rights set forth above in this Section 12.09 may be
exercised by each Class C Member by delivery of a written notice to the Class B Members (the
"Tag-Along Notice") within ten (10) business days following receipt of the notice specified in
the preceding paragraph. The Tag-Along Notice shall state that the Class C Member wishes to
have its Membership Interest purchased by the Class B Members in accordance with the terms of
this Article.

(d Upon the giving of a Tag-Along Notice, the Class C Members shall be
entitled and obligated to sell its Membership Interest or Economic Interest, as applicable, to the
Class B Members as of the Closing (as defined in Section 12.07) at the Put/Call Value (as
determined pursuant to Section 12.04 — the Class C Members shall have no right to appoint an
appraiser to establish the Put/Call Value which Put/Call Value shall be determined solely by the
Class A and B Members in accordance with Section 12.04). In addition, the Class B Members
and the Class C Members selling their Membership Interests pursuant to this Section 12.09 shall
both comply Sections 12.07(b), (c) and (d) as to those Class C Members selling their
Membership Interests.
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(e) At the Closing, the Class B Members shall remit to each Class C Member who
exercised Class Member Tag-Along Rights the consideration for the total sales price of the
Membership Interest or Economic Interest of such Class C Member

ARTICLE XIII
ADDITIONAL MEMBERS

13.01 Additional Members.

The Class A and B Members, acting unanimously, shall have the right to admit additional
Members upon such terms and conditions, at such time or times, and for such contributions as
shall be determined by such Members, and in connection with any such admission, the
Management Committee shall have the right to amend Exhibit A to reflect the name, address,
contribution, taxpayer identification number and Percentage Interest of the admitted Member.
The admission of any Person as a substitute or additional Member shall be conditioned upon
such Person's written acceptance and adoption of all the terms and provisions of this Agreement.

Provided, however, the HHC Managers after consultation with the Class A Managers at a
regularly scheduled Management Committee meeting may unilaterally approve a new Class C .
Member who is either (a) both (i) board certified or board eligible in either orthopedics or-
neurosurgery and (ii) is an Eligible Physician Investor as defined in Section 2.02(b) ("New Class
-C Investors"); or (b) an entity owned entirely by New Class C Investors that complies with
Section 2.02(c) of this Agreement. '

Within a reasonable time period following the addition of a new Member(s) (including a
New Class C Investor), the Class B Members shall make such capital contributions as necessary,

to maintain its Percentage Interest at fifty one (51%) percent. The Members otherwise
specifically waive any preemptive rights.
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13.02 Additional Owners of the Class A and C Members.

Prior to adding a new owner to a Class A or C Member, directly or indirectly, the Class A
or C Member (as applicable) shall provide at least thirty (30) days' prior written notice to the
Class B Members with a description of the of proposed new owner in the Class A or C Member
and the Class B Members must approve the addition of such new owner to the Class A or C
Member; provided, however, such approval will not be unreasonably withheld, conditioned or
delayed. Provided, further, that the approval requirements of this Section 13.02 shall not apply
to any new owner (direct or indirect) of the Class A or C Member who is also providing
substantially all of his/her/its professional services through a practice entity with current owners
in the Class A or C Member (e.g., an associate of a PC with owners who are owners in the Class
A or C Member would not require approval by the Class B Members to become an owner in the
Class A or C Member, or, if a PC is merged into a PLLC that currently has owners in the Class A
or C Member, the members of PC could become owners in the Class A or C Member without
approval by the Class B Members); however, the Class A or C Member will still provide notice
to the Class B Members of the addition of all new owners in the Class A or C Member even if
such new owner does not require Class B Members approval.

ARTICLE XIV
WITHDRAWALS OF MEMBERS

14.01 Voluntary Withdrawal.

No Member or Economic Interest Owner shall have the right or power to Voluntarily
Withdraw from the Company, except as otherwise provided by this Agreement. Except in
connection with an Involuntary Withdrawal, a Class C Member may not withdraw or resign from
the Company at any time prior to either the fifth (5th) anniversary of such Class C Member
becoming a Class C Member of the Company or the fifth (5th) anniversary of the date on which
the Center begins operation, whichever is later. If a Class C Member withdraws or resigns as a
Member in violation of this Section 14.01, such Class C Member hereby agrees that such
withdrawal or resignation will constitute a breach of this Agreement and an Involuntary
Withdrawal. The Company may offset any damages due to such a breach against any amounts
otherwise distributable to such Class C Member in addition to any remedies otherwise available
to the Company. No assessment of damages shall account for or be based on the volume or
value of business generated by such Class C Member.
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14.02 Involuntary Withdrawal.

Immediately upon the occurrence of an Involuntary Withdrawal, the successor of the
withdrawn Member or Economic Interest Owner shall thereupon become an Economic Interest
Owner but shall not become a Member without the unanimous vote of the remaining Members.
The successor Economic Interest Owner shall have all the rights of an Economic Interest Owner,
subject to the provisions of this Agreement, including the obligation to sell its Economic Interest
under Section 14.03. However, neither the withdrawn Member or Economic Interest Owner nor
the successor Economic Interest Owner shall be entitled to receive, in liquidation of the
withdrawn Member's Membership Interest or Economic Interest Owner's Economic Interest, the
fair market value of the withdrawn Member's Membership Interest or Economic Interest Owner's
Economic Interest as of the date the Member or Economic Interest Owner Involuntarily
Withdrew from the Company, except as otherwise provided by this Agreement.

14.03 Right to Buy Interest,

Upon the Involuntary Withdrawal of a Member or an Economic Interest Owner, the
Company and the Members (the "Purchasing Members"), other than the Withdrawn Member (as
defined below), shall have the right to purchase all, but not less than all, of a Withdrawn
Member's Economic Interest, who shall be obligated to sell, upon the receipt of an Election:
Notice and for the Purchase Price and on the Payment Terms as set forth herein.

(a) Withdrawn Member means a Member or an Economic Interest Owner
who has suffered an Involuntary Withdrawal and its successors or assigns.

(b) Transfer Period. Upon the occurrence of the Involuntary Withdrawal,
the Withdrawn Member shall be and remain obligated to sell its Economic Interest for a period
(the "Transfer Period") ending at 11:59 p.m. local time at the Company's principal office on the
sixtieth (60th) day following the day the Members, other than the Withdrawn Member, receive

-actual written notice of the Involuntary Withdrawal.

(c) Purchaser. If the Withdrawn Member is a Class B Member, the other
Class B Member shall have the right to purchase the Withdrawn Member's Economic Interest in
accordance with this Section 14.03. If the Withdrawn Member is a Class A Member or a Class C
Member, the Withdrawn Member's Economic Interest shall be purchased by the Company if the
Management Committee consents to the purchase of the Economic Interest by the Company.
Otherwise, the Purchasing Members shall have the right to purchase the Withdrawn Member's
Economic Interest. In the event that more than one Member elects to purchase the Withdrawn
Member's Economic Interest, each Member shall have the right to purchase the Withdrawn
Member's Economic Interest in the same proportion as that Member's Percentage Interest bears
to the total Percentage Interest of all Members who have elected to purchase the Withdrawn
Member's Economic Interest.

(d) Manner of Election. At any time during the Transfer Period, the
Company or a Member may elect to purchase the Withdrawn Member's Economic Interest by
giving written notice of its election to the Withdrawn Member (the "Election Notice"). If such
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election is not made within the Transfer Period, any right to purchase the Withdrawn Member's
Economic Interest shall be waived except as otherwise provided in this Agreement.

(e) Transfer Closing Date. If the Company or a Member elects to purchase -
the Withdrawn Member's Economic Interest, the Company's or the Member's notice shall fix a
closing date (the "Transfer Closing Date") for the purchase, which shall not be earlier than five
(5) days after the expiration of the Transfer Period, nor more than sixty (60) days after the
expiration of the Transfer Period.

® Purchase Price. The Purchase Price for the Withdrawn Member's
Economic Interest shall be the Appraised Value of the Withdrawn Member's Economic Interest,
as determined under Section 14.04.

(2 Payments Terms. In the event that a Member or the Company (the
"Purchaser”) exercises its right to purchase the Withdrawn Member's Economic Interest, the
Purchaser may elect to pay the purchase price on the Transfer Closing Date (i) in cash, (ii) in five
equal annual installments, with the first installment to be paid on the Transfer Closing Date,
together with interest calculated at a minimum rate per annum at which no interest will be
imputed for federal income tax purposes, or (iii) on any other terms mutually agreed to by the
Withdrawn Member and the Purchaser.

(h) Closing. The sale and acquisition of the Withdrawn Member's Economic
Interest (the "Closing") shall occur on the Transfer Closing Date. At such Closing, the
Withdrawn Member shall convey and assign to the Purchaser by assignment with warranty of
title, free and clear of all liens, claims, and encumbrances arising through the assignor, the
Economic Interest of the Withdrawn Member and shall execute and deliver to the Purchaser all
documents that are reasonably required to give effect to the sale and acquisition of such
Economic “Interest, provided that the Withdrawn Member may retain a security interest in the
Economic Interest if the Purchaser elects to pay the Purchase Price in five equal annual
installments as set forth in Section 14.03(g)(ii). The Withdrawn Member and the Purchaser shall
take such other actions and execute such other documents as may be necessary or appropriate to
give effect to any transaction contemplated by this Section.

14.04 Appraised Value.

The term "Appraised Value" means the appraised fair market value of an Economic
Interest in the Company as hereinafter provided. The Company and the Withdrawn Member,
under Section 14.03, shall each appoint, by written notice to the other within ten days of the date
of the Election Notice, an appraiser to determine the fair market value of the Economic Interest
(without any discount for lack of voting rights, marketability or control) being sold as of the date
of the Involuntary Withdrawal. If the two appraisers agree upon the value of the Economic
Interest, they shall jointly render a single written report stating that value. If the two appraisers
cannot agree upon the value of the Economic Interest, they shall each render a separate written
report and shall appoint a third appraiser within thirty (30) days of their appointment. The third
appraiser shall determine the value of the Economic Interest being sold and shall render a written
report of his or her opinion thereon. The value contained in the aforesaid joint written report or

47

00069



written report of the third appraiser, as the case may be, shall be the Appraised Value. However,
if the value of the Economic Interest contained in the appraisal report of the third appraiser is
more than the higher of the first two appraisals, the higher of the first two appraisals shall be the
Appraised Value and if the value of the Economic Interest contained in the appraisal report of the
third appraiser is less than the lower of the first two appraisals, the lower of the first two
appraisals shall be the Appraised Value. If either party fails to timely appoint an appraiser, or
either appraiser fails to timely render a report, the value contained in the timely-rendered report
of the timely-appointed appraiser shall be the Appraised Value and there shall be no need to
appoint a third appraiser. Each party shall pay the fees and costs of the appraiser appointed by
that party, and the fees and other costs of the third appraiser shall be shared equally by both
parties. :

ARTICLE XV
- DISSOLUTION AND TERMINATION

15.01 Dissolution.
The Company shall be dissolved and subsequently terminated upon:

(a) the unanimous vote or written consent of the Class A and B Members to -
dissolve the Company, or as set forth in Section 14.04; or

b) the Company has been sanctioned or excluded from participation in any
federal health care program.

15.02 Winding Up and Liquidation.

When the Company is dissolved, the business and property of the Company shall be
wound up and liquidated by the Management Committee or a liquidator designated by the
Members (the "Liquidating Trustee"). The Management Committee or the Liquidating Trustee
shall use his or her or its best efforts to reduce to cash and cash equivalent items, such assets of
the Company as the Management Committee or the Liquidating Trustee shall deem it advisable
to sell, with consideration to obtaining fair value for such assets, and any tax or other legal
considerations.

15.03 Distributions.

On winding up of the Company, the assets of the Company shall be distributed, first to
creditors of the Company, including Members and Economic Interest Owners who are creditors,
in satisfaction of the liabilities of the Company, and then to the Members and Economic Interest
Owners in accordance with the balances in their respective Capital Accounts, after taking into
account all contributions, distributions, and allocations for all periods.

15.04 Negative Capital Accounts.
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Except as otherwise provided in this Agreement, no Member or Economic Interest Owner
shall be obligated to restore a Negative Capital Account to the Company, and such deficit shall
not be considered a debt owed to the Company or any other person for any purpose whatsoever.

ARTICLE XVI
DEFINITIONS

The following capitalized terms shall have the meanings specified in this Article XVI.
Other terms are defined in the text of this Agreement, and throughout this Agreement, those
terms shall have the meanings respectively ascribed to them.

Act.

“Act” shall mean the Connecticut Limited Liability Company Act, as amended from time
to time.

Adjusted Capital Account Deficit.

“Adjusted Capital Account Deficit” means, with respect to any Member or Economic
Interest Owner, the deficit balance, if any, in the Member's or Economic Interest Owner's Capital
Account as of the end of the relevant taxable year, after giving effect to the following
adjustments:

@) the Member's or Economic Interest Owner's Capital Account shall be
increased by the amount that the Member or the Economic Interest Owner is obligated to restore,
or is deemed obligated to restore pursuant to Regulation Section 1.704-1(b)(2)(ii)(c) and the
penultimate sentences of Regulation Sections 1.704-2(g)(1) and 1.704-2(i)(5); and

(ii)  the Member's or Economic Interest Owner's Capital Account shall be
decreased by the items described in Regulation Sections 1.704-1(b)(2)(ii)(d)(4), (5), and (6).
The foregoing definition of Adjusted Capital Account Deficit is intended to comply with the
provisions of Section 1.704-1(b)(2)(ii)(d) of the Regulations and shall be interpreted consistently
therewith.
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Affiliate.

"Affiliate” shall mean, with respect to a Member, any other Person that directly, or
indirectly through one or more intermediaries, controls, is controlled by, or is under common
control with, the Member. For purposes of Article XI only, “Affiliate”, in the case of Class A or
C Member, shall additionally mean any other Person that directly, or indirectly through one or
more intermediaries, is controlled by fully licensed orthopedic surgeons on the active member
staffs of either of the Class B Members. ("Control," for purposes of this definition, shall mean
having the ability to elect a minimum of 75% of the governing body of such Person). Finally,
“Affiliate”, in the case of the Class A Members, shall additionally include Constitution Surgery
Center, LLC and any other Person that directly, or indirectly through one or more intermediaries,
controls, is controlled by, or is under common control with, Constitution Surgery Centers, LLC.

Agreed Value.

“Agreed Value” shall mean the fair market value of an asset as of the date of valuation,
which shall be determined by the unanimous agreement of the Class A and B Members or, if
they cannot so agree, by an independent appraiser selected by the Management Committee.

Applicable Law.

“Applicable Law” shall mean each and every applicable federal, state or local law,
statute, charter, ordinance, rule, regulation, order, license certification and accreditation standard
of any governmental, regulatory or administrative agency or authority or court or other tribunal,
including but not limited to the Connecticut Public Health Code and any decision issued by the
Connecticut Office of Health Care Access with regard to the application for a certificate of need
to be filed with respect to the Center.

Arbitrable Issue.

“Arbitrable Issue” shall mean any one or more of the following: (i) an alleged breach of
this Agreement; (ii) a dispute regarding the interpretation or implementation of this Agreement,
including without limitation the Company's Charity Care Policy; or (iii) whether an Exempt
Status Matter Action has a Material Adverse Effect.

Articles of Organization.

“Articles of Organization” shall mean the Articles of Organization of the Company as
filed with the Connecticut Secretary of the State, as amended from time to time.

Call Event.
“Call Event” shall mean any of the following: (a) the Class B Members have determined
that that the continued existence and/or operation of the Company could jeopardize the status of

either Class B Member as a tax-exempt organization under Code Section 501(a) as an
organization described in Code section 501(c)(3); (b) the Class B Members learn or receive
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written notification that the Class A Member has experienced a Change in Control; or (c) there
exists a bona fide dispute between the Members regarding one or more of the matters below, that
has not been resolved after a good faith attempt by the Members to resolve such dispute pursuant
to the dispute resolution procedures described in Section 17.15(a) of this Agreement:

@A) a proposed capital expenditure, or series of capital expenditures over a
continuous three-year period in the aggregate, of $1,000,000 or more (not including the capital
expenditures to be financed pursuant to the plan of capitalization outlined in Section 3.01
hereof);

(ii)  the proposed merger or consolidation of the Company with or into another
Person;

(ii1)  the proposed sale of all or substantially all of the assets of the Company;

(iv)  the proposed borrowing of money, or incurring a debt, for or on behalf of
the Company in excess of $750,000 (not including the debt commitment described in the plan of
capitalization outlined in Section 3.01 hereof); or

(v)  the proposed dissolution of the Company.
Capital Account.

“Capital Account” shall mean the account maintained by the Company for each Member
and Economic Interest Owner in accordance with the following provisions:

(1) a Member's or Economic Interest Owner's Capital Account shall be
credited with the Member's or Economic Interest Owner's Capital Contributions, the amount of
any Company liabilities assumed by the Member or the Economic Interest Owner (or that are
secured by Company property distributed to the Member or the Economic Interest Owner), the
Member's or Economic Interest Owner's distributive share of Profit, and any item in the nature of
income or gain specially allocated to such Member or Economic Interest Owner pursuant to the
provisions of Article IX (other than Section 9.04); and

(ii) a Member's or Economic Interest Owner's Capital Account shall be
debited with the amount of money and the fair market value of any Company property
distributed to the Member or the Economic Interest Owner, the amount of any liabilities of the
Member or the Economic Interest Owner assumed by the Company (or that are secured by
property contributed by the Member or the Economic Interest Owner to the Company), the
Member's or Economic Interest Owner's distributive share of Loss, and any item in the nature of
expenses or loss specially allocated to the Member or the Economic Interest Owner pursuant to
the provisions of Article IX (other than Section 9.04).

If any Economic Interest is transferred pursuant to the terms of this Agreement, the
transferee shall succeed to the Capital Account of the transferor to the extent the Capital Account
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is attributable to the transferred Economic Interest. If the book value of Company property is
adjusted pursuant to Section 9.03(d), the Capital Account of each Member and Economic
Interest Owner shall be adjusted to reflect the aggregate adjustment in the same manner as if the
Company had recognized gain or loss equal to the amount of such aggregate adjustment.

In connection with a Capital Contribution of money or other property (other than a de
minimis amount) by a new or existing Member or Economic Interest Owner as consideration for
an Economic Interest or Membership Interest, or in connection with the liquidation of the
Company or a distribution of money or other property (other than a de minimis amount) by the
Company to a retiring Member or Economic Interest Owner (as consideration for an Economic
Interest or Membership Interest), the Capital Accounts of the Members shall be adjusted to
reflect a revaluation of Company property (including intangible assets) to its Agreed Value in
accordance with Regulation Section 1.704-1(b)(2)(iv)(f). Any differences in the adjusted tax
basis of Company property and the Agreed Value hereunder shall be accounted for under the
principles set forth in Section 9.04.

It is intended that the Capital Accounts of all Members and Economic Interest Owners
shall be maintained in compliance with the provisions of Regulation Section 1.704-1(b), and all
provisions of this Agreement relating to the maintenance of Capital Accounts shall be interpreted
and applied in a manner consistent with that Regulation.

Capital Contribution.

“Capital Contribution” shall mean any contribution to the capital of the Company in cash
or property by a Member or Economic Interest Owner whenever made.

Center.

“Center” shall mean the outpatient orthopedic surgical center to be operated by the
Company in Southington, Connecticut.

Change in Control.
“Change in Control” means:

(a) With respect to a Class A or C Member, less than fifty-one percent (51%)
of the ownership interests in Class A or C Member are owned by fully-licensed surgeons
specializing in either orthopedics or neurosurgery who are then on the active medical staffs of
the Class B Members; and

(b) With respect to Class B Members within one year after a merger or other
reorganization involving Persons other than Affiliates of Class B Members, more than fifty
percent (50%) of the Persons electing the Board of Directors of Class B Members are different
than the Persons electing the Board of Directors of Class B Members immediately prior to such
reorganization.
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Charity Care Policy.

“Charity Care Policy” shall mean the charity care policy attached as Exhibit D to this
Agreement, as amended from time to time by the Management Committee or as provided in this
Agreement.

Claim.

"Claim" shall mean any action, suit, audit, proceeding, hearing, investigation, litigation,
charge, complaint, claim, assessment or demand.
g p

Class A Managers.

| “Class A Managers” shall mean the individual Managers designated by the Class A
Members pursuant to Section 6.01(a) hereof.

Class A Member.
"Class A Member" shall mean ' and or any
Affiliate of or to which or has

assigned its Membership Interest pursuant to Section 11.02 hereof.

Class B Members.

"Class B Member" shall mean Midstate and THOCC or any Affiliate of Hartford
HealthCare to which the Class B Member has assigned the Class B Member's Membership
Interest pursuant to Section 11.02 hereof.

Class C Member.

“Class C Member” shall mean either (a) physicians who meet the requirements set forth
in Section 2.02(b) hereof or (b) an entity owned entirely by physicians who meet the
requirements set forth in Section 2.02(¢c) hereof.

Code.

“Code” shall mean the Internal Revenue Code of 1986, as amended or the corresponding
provisions of subsequent and superseding federal revenue laws.

Company.

“Company” shall mean Surgery Center, LLC.
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Competition Affiliate.

“Competition Affiliate” shall mean, with respect to a Member or Economic Interest
Owner, any other Person that directly, or indirectly through one or more intermediaries, controls,
is controlled by, or is under common control with such Member or Economic Interest Owner.
“Competition Affiliate” shall additionally mean, with respect to the Class A Members, THC and
any Person who is the direct or indirect owner of a beneficial interest in, or a direct or indirect
stockholder of, a Class A Member or THC. :

Costs.

“Costs” shall mean any and all liabilities, losses, damages, Claims, sanctions, exclusions,
taxes, interest, penalties, fines, costs and expenses (including without limitation, reasonable
expenses of investigation and court costs, reasonable attorneys’ fees and disbursements and the
reasonable fees and disbursements of other professionals).

Economic Interest.

“Economic Interest” shall mean a Member's or Economic Interest Owner's share of the
Profit and Loss of and the right to receive distributions from the Company pursuant to this.
Agreement and the Act, but shall not include any right to participate in the management or
affairs of the Company, including the right to vote on, consent to, or otherwise participate in any
decision of the Members.

Economic Interest Owner.

“Economic Interest Owner" shall mean the owner of an Economic Interest who is not a
Member.

Exempt Status Matter.

“Exempt Status Matter” is any matter that the Class B Members, acting through its
Member Representatives, or the HHC Managers, in its sole, but reasonable, discretion believes
involves one or more of the following areas:

6] the amendment of the Charity Care Policy, which policy has been adopted
by the Company in furtherance of the Class B Members' charitable purposes including, but not
limited to, promoting health for a broad section of the community;

(i)  the initiation and implementation of charitable initiatives in furtherance of
the Class B Members' charitable purposes (in addition to that provided for in the Charity Care
Policy) including, but not limited to, promoting health for a broad section of the community;

(ili)  ensuring that the Company’s policies and/or operations neither jeopardize
the tax-exempt status of the Class B Members nor generate any “unrelated business taxable
income" for the Class B Members as such term is used in Code section 512(a);
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(iv)  ensuring that the Company satisfies its obligation to further the charitable
purpose of promoting health for a broad section of the community;

V) ensuring that any Person contracted with, employed or retained to manage
any part of the activities or operations of the Company is legally obligated, in performing its
duties to the Company, to further the Class B Members' charitable purposes, including but not
limited to, requiring the preparation and submission to the Management Committee of quarterly
reports on the charity care provided, and charitable care initiatives implemented or to be
implemented, by the Company;

- (vi) the termination of any management agreement or other arrangement
entered into with any Person to manage any part of the activities or operations of the Company if
the HHC Managers determine, in their sole, but reasonable, discretion, that such Person is not
acting to further (or is acting contrary to) the Class B Members' charitable purposes; and

(vii) the removal of any officer of the Company if the HHC Managers
determine, in their sole, but reasonable, discretion that such officer is not acting to further (or is
acting contrary to) the Class B Members' charitable purposes, but such removal be without
prejudice to the contract rights, if any, of the person so removed.

Exempt Status Matter Action.

“Exempt Status Matter Action” shall mean that the Class B Members, or its Member
Representatives or the HHC Managers, have exercised its or their rights under Section 4.06(b),
Section 6.09(b) or Section 17.05(b) unilaterally to cause the Company to take action, without the
consent of the Class A Members or the Class A Managers; provided however, that an Exempt
Status Matter Action shall not include any action to enforce Applicable Law, this Agreement or
the Company's Charity Care Policy.

Exempt Status Matter Allocation.

"Exempt Status Matter Allocation" shall mean a special allocation of Profit as required
and calculated pursuant to Section 9.06 hereof.

Free Cash Flow. |
“Free Cash Flow" shall mean:
(a) the Profit or Loss for each year;

(b)  plus non-cash charges and expenses deducted in determining Profit or
Loss; :

(©) plus the excess proceeds of any refinancing of Company debt and any
other cash receipts which were not included in the computation of Profit or Loss;
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(d)  plus the portion of any proceeds from the sale or other disposition of
Company property not included in Profit or Loss;

(e) minus the sum of
6 principal payments against Company debt;

(i)  non-cash items of income included in the computation of Profit or
Loss; and

(iii)  any other cash expenditures of Company's earnings which were not
deducted in the computation of Profit or Loss, including, but not limited to the replacement or
restoration of Company assets and provisions for adequate reserves for reasonably anticipated
cash expenses and contingencies as determined by the Management Committee.

HHC Managers.

“HHC Managers” shall mean the individual Managers designated by the Class B
Members pursuant to Section 6.01(a) hereof.

Involuntary Withdrawal. “Involuntary Withdrawal” means:

(@) With respect to any Member or Economic Interest Owner, the bankruptcy
or dissolution of the Member or Economic Interest Owner or any other event of disassociation as
provided in Section 34-180(4)-(10) of the Act;

(b) The conviction of any felony by a Member;

() Any material breach of this Agreement by a Member which is not cured
within thirty (30) days of notice of such breach from a non-breaching Member;

(d)  The exclusion, suspension or debarment from participation in any
governmental program, including, but not limited to, the Medicare or Medicaid programs, of a
Member or any Affiliate of a Member;

(e) With respect to a Class A Member, (i) such Class A Member has fewer
than _ () physician/members licensed to render, and actively rendering, professional
orthopedic surgical services in Connecticut, or (ii) such Class A Member and/or any one of its
Competition Affiliates breaches any of the representations, warranties or covenants contained in
~ Section 5.06(b) hereof and the Class B Members give notice of such breach to such Class A
Member; or

® With respect to a Class C Member: (i) the failure of a Class C Member to
meet or continue to meet any of the requirements set forth in Section 2.02 hereof; (ii) revocation
or suspension of a license to practice medicine or any other license required by any health care
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licensing authority in the State of Connecticut; (iii) retirement; (iv) the failure to maintain active,
unrestricted staff privileges at the Center; (v) death or disability at any time; (vi) adjudication of
incompetence at any time; or (vii) completely and fully terminating the practice of medicine
within a fifty (50) mile radius of the Center.

Majority in Interest.

“Majority in Interest” means the Members holding a majority of the Percentage Interests
then held by the Members.

Manager.

“Manager” shall mean the Person or Persons designated to manage the business and
affairs of the Company pursuant to Article VI hereof.

Management Committee.

“Management Committee” shall mean the Managers designated to manage the business
and affairs of the Company pursuant to Article VI hereof.

Material Adverse Effect.

“Material Adverse Effect" shall mean, when referring to the impact of an Exempt Status
Matter Action, an Exempt Status Matter Action that materially and adversely affects the business
or prospects of the Company, or the Class A and C Members' investment in the Company, and
that would not be substantially redressed if the Class A or C Member timely and properly
exercises, and/or the Class A or C Member had timely and properly exercised, its right to an
Exempt Status Matter Special Allocation pursuant to Section 9.06 hereof.

Medical Staff.

“Medical Staff” shall have the meaning set forth in Section 8.01 hereof.

Member.

“Member” shall mean each of the parties who executes a counterpart of this Agreement
as a Member and each of the parties who may hereafter become a Member in accordance with
the terms hereof If a Person is a Member immediately prior to the purchase or other acquisition
by such Person of a Membership Interest or an Economic Interest, such Person shall have all the
rights of a Member with respect to such purchased or otherwise acquired Membership Interest or
Economic Interest, as the case may be. A Member shall cease to be a Member upon the sale or
other transfer of his or her entire Economic Interest in the Company and shall not be deemed a
Member with respect to any Percentage Interest in which he or she has sold or otherwise
transferred his or her entire Economic Interest.
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Member Nonrecourse Debt Minimum Gain.
“Member Nonrecourse Debt Minimum Gain” has the meaning set forth in Regulation
Section 1.704-2(i)(3). Member Nonrecourse Debt Minimum Gain shall be computed separately

for each Member and Economic Interest Owner in a manner consistent with the Regulations
under Code Section 704(b).

Member Nonrecourse Deductions.

"Member Nonrecourse Deductions" means any Company deductions that would be
Nonrecourse Deductions, if they were not attributable to a loan made or guaranteed by a Member
or Economic Interest Owner within the meaning of Regulation Section 1.704-2(b)(4).

Member Representatives.

"Member Representatives” shall mean those individuals designated by the Members
pursuant to Article II hereof.

Membership Interest.
“Membership Interest” shall mean a Member's entire interest in the Company including
such Member's Economic Interest and the right to participate in the management of the business

and affairs of the Company, including the right to vote on, consent to, or otherwise participate in
any-decision or action of or by the Members granted pursuant to this Agreement and the Act.

Midstate

"Midstate" shall mean Midstate Medical Center, a Connecticut nonstock corporation.
Minimum Gain.

“Minimum Gain” has the meaning set forth in Regulation Sections 1.704-2(b)(2) and

1.704-2(d). Minimum Gain shall be computed separately for each Member and Economic
Interest Owner in a manner consistent with the Regulations under Code Section 704(b).

Negative Capital Account.

“Negative Capital Account” means a Capital Account with a balance of less than zero.
Nonrecourse Deductions.

“Nonrecourse Deductions™ has the meaning set forth in Regulation Section 1.704-2(b)(1).
The amount of Nonrecourse Deductions for a taxable year of the Company equals the net

increase, if any, in the amount of Minimum Gain during that taxable year, determined according
to the provisions of Regulation Section 1.704-2(c).
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Nonrecourse Liability.

“Nonrecourse Liability” means any liability of the Company with respect to which no
Member or Economic Interest Owner has personal liability determined in accordance with
Section 1.752-1(a)(2) of the Regulations.

Percentage Interest.

“Percentage Interest” shall mean, as to a Member, the percentage set forth after the
Member's name on Exhibit A, as amended from time to time, and as to an Economic Interest
Owner who is not a Member, the Percentage Interest of the Member whose Economic Interest
has been acquired by such Economic Interest Owner, to the extent the Economic Interest Owner
“has succeeded to that Member's Economic Interest.

Person.

“Person” shall mean any individual, general partnership, limited partnership, limited
liability company, corporation, joint venture, trust, business trust, cooperative, association,
foreign trust or foreign business organization and the heirs, executors, administrators, legal
representatives, successors, and assigns of such “Person” where the context so permits.

Profit and Loss.

“Profit” and “Loss” shall mean, for each taxable year of the Company (or other period for
which Profit or Loss must be computed) the Company's taxable income or loss determined in
accordance with Code Section 703(a), with the following adjustments:

@) all items of income, gain, loss, deduction, or credit required to be stated
separately pursuant to Code Section 703(a)(1) shall be included in computing taxable income or
loss;

(ii)  any tax-exempt income of the Company, not otherwise taken into account
in computing taxable income or loss, shall be included in computing Profit or Loss;

(i)  any expenditures of the Company described in Code Section 705(a)(2)(B)
(or treated as such pursuant to Regulation Section 1.704-1(b)(2)(iv)(i)) and not otherwise taken
into account in computing taxable income or loss, shall be subtracted from Profit or Loss;

(iv)  gain or loss resulting from any taxable disposition of Company property
shall be computed by reference to the adjusted book value of the property disposed of,
notwithstanding the fact that the adjusted book value differs from the adjusted basis of the
property for federal income tax purposes; and
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W) in lieu of the depreciation, amortization, or cost recovery deductions
allowable in computing taxable income or Loss, there shall be taken into account the
depreciation computed based upon the adjusted book value of the asset.

Regulations.

“Regulations” shall mean the income tax regulations promulgated under the Code by the
United States Department of the Treasury, including proposed, temporary and final regulations.

Put Event.

“Put Event” shall mean any of the following: (a) (i) it has been determined that an
Exempt Status Matter Action has had and/or shall have a Material Adverse Effect either by
mutual written agreement of the Members, or by a written finding made reasonably and in good
faith by the Class A Members, based upon the written advice of the Class A Members'
professional advisors (and after having sought the advice and input of the Class B Members
Member Representatives); and (ii) within forty-five (45) days of such mutual written agreement,
or receipt of such written finding from the Class A Members, the Class B Members have not
either (A) revoked such Exempt Status Matter Action or (B) assigned their Membership Interests
to one or more for-profit Affiliates of a Class B Member, revoked such Exempt Status Matter
Action, and agreed in writing to amend this Agreement to delete Sections 4.06(b), 6.09(b) and
17.05(b) hereof; (b) the Class A Members learn or receive written notification that the Class B
Members have, collectively, experienced a Change in Control; or (¢) there exists a bona fide
dispute between the Members regarding one or more of the matters below, that has not been
resolved after a good faith attempt by the Members to resolve such dispute pursuant to the
dispute resolution procedures described in Section 17.15(a) of this Agreement:

3] a proposed capital expenditure, or series of capital expenditures over a
continuous three-year period in the aggregate, of $1,000,000 or more (not including the capital
expenditures to be financed pursuant to the plan of capitalization outlined in Section 3.01
hereof);

(i)  the proposed merger or consolidation of the Company with or into another
Person;

(i)  the proposed sale of all or substantially all of the assets of the Company;
(iv)  the proposed borrowing of money, or incurring a debt, for or on behalf of
the Company in excess of $750,000 (not including the debt commitment described in the plan of

capitalization outlined in Section 3.01 hereof); or

(v)  the proposed dissolution of the Company.
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THC.

“THC” shall mean Hartford Orthopedic, Plastic & Hand Surgeons, Inc., a Connecticut
professional corporation, with an address at 85 Seymour Street, Suite 816, Hartford, Connecticut
06106.

THOCC.

"THOCC" shall mean The Hospital of Central Connecticut, a Connecticut nonstock
corporation.

Transfer.

“Transfer” means, when used as a noun, any sale, hypothecation, pledge, assignment,
attachment, gift, bequest, exchange, conveyance, encumbrance or any other form of disposition,
whether voluntary or involuntary, by direct or indirect means, or by merger, consolidation or
otherwise, and, when used as a verb, means, to sell, hypothecate, pledge, assign, gift, bequeath,
exchange, convey, encumber or otherwise dispose of, whether voluntary or involuntary, by direct
or indirect means, or by merger, consolidation or otherwise; provided, however, that "Transfer"
shall not include a Transfer by the Class B Members or the Class A Members to an Affiliate of
the transferor.

Voluntary Withdrawal.

“Voluntary Withdrawal” means the disassociation of a Member or an Economic Interest
Owner from the Company by means other than by a Transfer or an Involuntary Withdrawal.

‘ ARTICLE XVII
MISCELLANEOUS PROVISIONS

17.01 Power of Attorney.

(a) Each Member constitutes and appoints each Manager as the Member's true
and lawful attorney-in-fact ("Attorney-In-Fact"), and in the Member's name, place and stead, to
make, execute, sign, acknowledge, and file or cause to be made, executed, signed, acknowledged
and filed:

@) all documents (including amendments to the Articles of
Organization) that the Attorney-In-Fact deems appropriate to reflect any amendment, change, or
modification of this Agreement;

(i1) any and all other certificates or other instruments required to be
filed by the Company under the laws of the State of Connecticut or of any other state or
jurisdiction, including, without limitation, any certificate or other instruments necessary in order
for the Company to continue to qualify as a limited liability company under the laws of the State
of Connecticut;
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(iii) one or more applications to use an assumed name; and

@iv) all documents that may be required to dissolve and terminate the
Company and to cancel its Articles of Organization.

(b) The foregoing power of attorney is irrevocable and is coupled with an
interest, and to the extent permitted by Applicable Law, shall survive the death, disability or
dissolution of a Member. It also shall survive the transfer of a Membership Interest or an
Economic Interest, except that if the transferee is approved for admission as a Member, this
power of attorney shall survive the delivery of the assignment for the sole purpose of enabling
the Attorney-in-Fact to execute, acknowledge, and file any documents needed to effectuate the
substitution. Each Member shall be bound by any representations made by the Attorney-in-Fact
acting in good faith pursuant to this power of attorney, and each Member hereby waives any and
all defenses that may be available to contest, negate, or disaffirm the action of the Attorney-in-
Fact taken in good faith under this power of attorney.

17.02 Notices.

Any notice, demand, consent, approval, communication or other document required or
permitted to be given hereunder shall be in writing and delivered personally or sent by registered
or certified mail, postage prepaid, or a nationally recognized overnight delivery service (receipt
requested), to the Member's or the Company's address, as appropriate, which is set forth in this
Agreement, or to such other address for the party as shall be specified by notice. Any notice that
is delivered personally in the manner provided herein shall be deemed to have been duly given to
the party to whom it is directed upon actual receipt by such party. Any notice that is addressed
and mailed or delivered overnight in the manner herein provided shall be duly given when
received by the addressee.

17.03 Application of Connecticut Law.

This Agreement and its interpretation shall be governed exclusively by its terms and by
the laws of the State of Connecticut (without regard to principles of conflicts of law), and
specifically the Act.

17.04 Jurisdiction and Venue.

Any suit involving any dispute or matter arising under this Agreement may only be
brought in the United States District Court for the District of Connecticut or any Connecticut
State Court having jurisdiction over the subject matter of the dispute or matter. All Members and
Economic Interest Owners hereby consent to the exercise of personal jurisdiction by any such
court with respect to any such proceeding.
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17.05 Amendments.

(a) This Agreement and the Articles of Organization may be amended upon a
unanimous vote of the Class A and B Members or by a written consent signed by all of the Class
A and B Members.

(b) This Agreement and the Articles of Organization may be amended upon
unanimous vote of the HHC Managers, provided that the HHC Managers have reasonably
determined, based on the written advice of counsel, that such amendment or amendments are
necessary to prevent either Class B Member from losing its status as a tax-exempt organization
under Code Section 501(a) as an organization described in Code Section 501(c)(3).

17.06 Execution of Additional Instruments.

Each Member hereby agrees to execute such other and further statements of interest and
holdings, designations and other instruments necessary to comply with any Applicable Laws,
rules or regulations.

17.07 Construction.

When required by the context, the singular number whenever used in this Agreement
shall include the plural and vice-versa, and the masculine gender whenever used in this
Agreement shall include the feminine and neuter genders and vice-versa.

17.08 Headings.

The headings in this Agreement are inserted for convenience only and are in no way
intended to describe, interpret, define, or limit the scope, extent or intent of this Agreement or
any provision hereof.

17.09 Waivers.
The failure of any party to seek redress for default of or to insist upon the strict
performance of any covenant or condition of this Agreement shall not prevent a subsequent act,

that would have originally constituted a default, from having the effect of an original default.

17.10 Rights and Remedies Cumulative.

The rights and remedies provided by this Agreement are cumulative and the use of any
one right or remedy by any party shall not preclude or waive the right to use any other remedy.
The rights and remedies provided by this Agreement are given in addition to any other legal
rights the parties may have.
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17.11 Severability.

If any provision of this Agreement or the application thereof to any person or
circumstance shall be invalid, illegal or unenforceable to any extent, the remainder of this
Agreement and the application thereof shall not be affected and shall be enforceable to the fullest
extent permitted by law. '

17.12 Specific Performance.

The parties recognize that irreparable injury will result from a breach of any provision of
this Agreement and that money damages will be inadequate to fully remedy the injury.
Accordingly, in the event of a breach or threatened breach of one or more of the provisions of .
this Agreement, any party who may be injured (in addition to any other remedies that may be
available to that party) shall be entitled to one or more preliminary or permanent orders (i)
restraining and enjoining any act that would constitute a breach or (ii) compelling the
performance of any obligation that, if not performed, would constitute a breach.

17.13 Successors and Assigns.

The covenants, terms, provisions and agreements herein contained shall be binding upon
and inure to the benefit of the parties hereto and to the extent permitted by this Agreement, their
respective successors and assigns.

17.14 Creditors.

None of the provisions of this Agreement shall be for the benefit of or enforceable by any
creditors of the Company.

17.15 Dispute Resolution.

(a) Except for actions taken pursuant to Section 4.06(b) or 6.09(a), all
disputes, claims, controversies and differences arising out of or relating to this Agreement, or the
termination, invalidity or breach hereof, including without limitation any deadlock in a vote of
the Members or in a vote of the Managers on the Management Committee, any party may refer
the matter by written notice to, and for resolution by, the chief executive officers of each of the
Class A Members and the Class B Members and, only in the event of a dispute unrelated to any
deadlock in a vote of the Members or in a vote of the Managers on the Management Committee,
one representative designated collectively by the Class C Members. Such individuals shall meet
at the principal office of the Company, or at such other location as they may agree, within
fourteen (14) days of the notice from the party to negotiate in good faith a resolution of the
matter. If within twenty-one (21) days of the written notice from the party the matter still has not
been resolved, and such matter involves an Arbitrable Issue, the party may submit the dispute to
arbitration pursuant to Section 17.15(b) of this Agreement.
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(b)

(1) If an Arbitrable Issue has not been resolved pursuant to the
procedures provided for in Section 17.15(a), a party may, by written notice to the other
Members, submit the Arbitrable Issue to be determined by arbitration in the City of Hartford,
Connecticut, in accordance with the Commercial Arbitration Rules of the American Arbitration
Association (except as otherwise specified in this Section 17.15). The dispute shall be
determined by one (1) arbitrator acceptable to both parties who shall be selected within fourteen
(14) days of receipt of notice of intention to arbitrate by the party receiving that notice. If the
receiving party fails to respond to said notice in writing within said fourteen (14) days, then the
party providing said notice shall select the arbitrator and the arbitrator selected by the party
providing said notice shall be deemed to have been selected by the receiving party. If, by the end
of said fourteen (14) day period the parties have not agreed upon one (1) arbitrator as acceptable,
then the dispute shall be determined by a panel of three (3) arbitrators selected as follows: Within
an additional seven (7) days, each party will appoint one (1) arbitrator. These two (2) arbitrators
will then, within an additional seven (7) days, name a third arbitrator. If the two (2) arbitrators
are unable to agree upon the choice of a third arbitrator within seven (7) days, either party may
request the person or entity administering the arbitration, or, if none, the American Arbitration
Association or any other arbitration administering person or entity, to appoint the necessary
arbitrator pursuant to the Commercial Arbitration Rules.

(ii) As soon as the arbitrator has been chosen or if three are utilized,
the panel has been convened, a hearing date shall be set within thirty (30) days thereafter. Such
hearing date shall be subject to the mutual agreement of the parties and the arbitrator(s), but if
such agreement cannot be reached, the arbitrator(s) shall have authority to establish such times
for hearings as he, she or they deem appropriate. Written submissions shall be presented and
exchanged by both parties fifteen (15) days before the hearing date, including reports prepared
by any expert upon whom either party intends to rely. At such time the parties shall also
exchange copies of all documentary evidence upon which they will rely at the arbitration hearing
and a list of the witnesses whom they intend to call to testify at the hearing. Each party shall also
make its respective experts available for deposition by the other party prior to the hearing date.
The arbitrator(s) shall make his or her award as promptly as practicable after conclusion of the
hearing. Arbitrators shall be compensated for their services at the standard hourly rate charged in
their private professional activities.

(iii))  The parties acknowledge that the United States District Court for
the District of Connecticut has jurisdiction over the parties for the purpose of enforcing this
Section 17.15. Connecticut rules of civil procedure and evidence shall apply with respect to any
arbitration hereunder, including all rules pertaining to discovery and inspection. The award may
be made solely on the default of a party. The arbitrator(s) shall follow substantive rules of law.
The arbitrator(s) shall make the award in strict conformity with this Agreement and shall have no
power to depart from or change any of the provisions hereof. If three arbitrators are used, a
decision of any two of them shall be binding. At the request of either party at the start of the
arbitration, the award of the arbitrator(s) shall be accompanied by findings of fact and a written
statement of reasons for the decision. The arbitrator(s) shall have the discretion to award the
costs of arbitration, arbitrators’ fees and the respective attorneys' fees of each party between the
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parties as they see fit. All parties agree to be bound by the results of this arbitration; judgment -
upon the award so rendered may be entered and enforced in any court of competent jurisdiction,
including the power to require specific performance. To the extent reasonably practicable, both
parties agree to continue performing their respective obligations under this Agreement while the
dispute is being resolved. All matters relating to any arbitration hereunder shall be maintained in
confidence.

(iv)  Nothing contained in this Section 17.15 shall prohibit either party
from seeking equitable relief without first resorting to arbitration under such circumstances as
that party's interests hereunder and in its property will be otherwise compromised.

17.16 Indemnification.

(a) Each Member and Economic Interest Owner (each, an “Indemnitor") shall
indemnify, hold harmless and defend the Company and each other Member, Economic Interest
Owner and their respective directors, officers, employees, representatives and agents (each an
“Indemnitee” and collectively, the “Indemnitees™) from and against any Costs incurred by the
Indemnitees that arise from or are related to: (i) a violation of the anti-kickback provisions of
Applicable Law by the Indemnitor or any of its directors, officers. owners, employees,
representatives or agents relating to the Company and/or the Center, and such violation of
Applicable Law is not cured by the Indemnitor at its sole cost and expense within sixty (60) days
of the notice provided for in the first sentence of Section 17. 16(b); and/or (ii) the enforcement of
this indemnity.

(b) To the greatest extent not inconsistent with the laws of Connecticut, the
Company shall indemnify any Member made a party to any proceeding because such individual
is a Member, against all liability incurred by the Member provided that: (a) the Member acted in
good faith; (b) the Member reasonably believed its conduct was not contrary to the Company’s
best interest; and (c) the Member’s conduct was not willful misconduct or knowingly unlawful.
A determination of indemnification shall be made by the Board of Managers and indemnification
shall include the payment of all damages and reasonable attorney fees incurred in the action. Any
Member entitled to indemnification under this Section 17.16(a) shall be referred to as an .
"Indemnitee" and the Company shall be an "Indemnitor".

(c) If there occurs an event which a party asserts is an indemnifiable event
pursuant to this Section 17.16, the parties seeking indemnification shall promptly notify the other
parties obligated to provide indemnification (collectively, the “Indemnifying Party”). If such
event involves (i) any Claim or (ii) the commencement of any action, suit or proceeding by a
third person, the party seeking indemnification will give such Indemnifying Party prompt written
notice of such Claim or the commencement of such action, suit or proceeding, provided,
however, that the failure to provide prompt notice as provided herein will relieve the
Indemnifying Party of its obligations hereunder only to the extent that such failure prejudices the
Indemnifying Party hereunder. In case any such action, suit or proceeding shall be brought
against any party seeking indemnification and it shall notify the Indemnifying Party of the
commencement thereof, the Indemnifying Party shall be entitled to participate therein and, to the
extent that it desires to do so, to assume the defense thereof, with counsel reasonably satisfactory
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to such party seeking indemnification and, after notice from the Indemnifying Party to such party
seeking indemnification of such election so to assume the defense thereof, the Indemnifying
Party shall not be liable to the party seeking indemnification hereunder for any attorneys' fees or
any other expenses, in each case subsequently incurred by such party, in connection with the
defense of such action, suit or proceeding. The party seeking indemnification agrees to cooperate
fully with the Indemnifying Party and its counsel in the defense against any such action, suit or
proceeding. In any event, the party seeking indemnification shall have the right to participate at
its own expense in the defense of such action, suit or proceeding. In no event shall an
Indemnifying Party be liable for any settlement or compromise effected without its prior consent.
If, however, the party seeking indemnification refuses its consent to a bona fide offer of
settlement which the Indemnifying Party wishes to accept (which must include the unconditional
release of the parties seeking indemnification from all liability with respect to the Claim at
issue), the party seeking indemnification may continue to pursue such matter, free of any
participation by the Indemnifying Party, at the sole expense of the party seeking indemnification.
In such event, the obligation of the Indemnifying Party to the party seeking indemnification shall
be equal to the lesser of (i) the amount of the offer or settlement which the party seeking
indemnification refused to accept plus the costs and expenses of such party prior to the date the
Indemnifying Party notifies the party seeking indemnification of the offer of settlement and (ii)
the actual out-of-pocket amount the party seeking indemnification is obligated to pay as a result
of such party's continuing to pursue such matter.

(d)  The amount which an Indemnifying Party is required to pay to, for or on
behalf of any other party (hereinafter referred to as an “Indemnitee”) pursuant to this Section
17.16 shall be adjusted (including, without limitation, retroactively) by any insurance proceeds
actually recovered by or on behalf of such Indemnities in reduction of the related indemnifiable
loss (the “Indemnifiable Loss™). Amounts required to be paid, as so reduced, are hereafter
sometimes' called an "Indemnity Payment." If an Indemnitee shall have received or shall have
had paid -on its behalf an Indemnity Payment in respect of an Indemnifiable Loss and shall .
subsequently receive insurance proceeds in respect of such Indemnifiable Loss, then the
Indemnitee shall pay to the Indemnifying Party the amount of such insurance proceeds or, if less,
the amount of the Indemnity Payment.

17.17 Counterparts.

This Agreement may be executed in counterparts, each of which shall be deemed an
original but all of which shall constitute one and the same instrument.

IN WITNESS WHEREOF, the parties heréto have caused their signatures, or the
signatures of their duly authorized representatives, to be set forth below on the day and year first
above written.

[INSERT SIGNATURE BLOCK BY MEMBERS AND COMPANY]
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EXHIBIT A
MEMBERS AND PERCENTAGE INTEREST
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EXHIBIT B

MEMBER REPRESENTATIVES AND
MANAGEMENT COMMITTEE MEMBERS

MEMBER REPRESENTATIVES

MANAGEMENT COMMITTEE MEMBERS

69
00091



EXHIBIT C
INITIAL CAPITAL CONTRIBUTION
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~ EXHIBITD
CHARITY CARE POLICY

This policy, as amended from time to time, shall apply to the Company's
Surgery Center, LLC (the “Center”) and shall be enforced by the Management Committee.

1. Promotion of Health in the Community. The Center shall be responsible for the
holding annually of free health educational programs and seminars as determined by the
Management Committee, and will otherwise promote the health of the community served by the
Center. '

2. Medicare and Medicaid Patients. The Center shall accept patients covered by
Medicare and Medicaid.

3. Charity Care. In accordance with a policy adopted by both the HHC Managers
(by majority vote) and the Class A Managers on the Company's Management Committee, the
Center shall provide free or reduced charge health care services to the poor or indigent, based on
ability to pay. Charity care for this purpose shall not include contractual allowances. Ability to
pay shall be determined on the basis of the patient's income relative to the federal poverty level,
his or her net assets, and any other hardship factors.

4, Debt Collection. While the Center may institute collection proceedings against
those who appear able to pay, it shall not be the primary moving party to foreclose a security
interest in-a patient's primary residence in collection of the debt.

5. Administration. The Center shall assure that there are adequate notices on
premises about the availability of charity care. Billing and admissions staff shall be trained in the
application process and in the overall Charity Care Policy.

6. Reports. The Medical Director shall cause a report detailing compliance with this
Charity Care Policy to be prepared and submitted for the review of the Management Committee
of the Company each calendar quarter during the term of this Operating Agreement. The
Management Committee shall cause the Medical Director to take prompt action to require
compliance with this Charity Care Policy should the aforementioned reports evidence
noncompliance, in whole or in part, with this policy.

71

00093



SECRETARY OF THE STATE
30 TRINITY STREET
P.O. BOX 150470
HARTFORD, CT 06115-0470

APRIL 4,2013

PATRICIA B. CHOUINARD
SHIPMAN & GOODWIN

ONE CONSTITUTION PLAZA
HARTFORD, CT 06103-1919

RE: Acceptance of Business Filing

This letter is to confirm the acceptance of the following business
filing:

Business Name:
HHC SOUTHINGTON SURGERY CENTER, LLC

Work Order Number: 2013096457-001
Business Filing Number: 0004833385

Type of Reguest: ARTICLES OF ORGANIZATION
File Date/Time: APR 03 2013 01:00 PM
Effective Date/Time:

Work Order Payment Received: 340.00
Payment Received: 170.00 :
Credit on Account: 652.39

Customer Id: 000000419

Business Id: 1101639

FRANK GOULD

_Commercial Recording Division
860-~509-6003

WWW . CONCORD . SOTS . CT.GOV
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BUSINESS FILING REPORT

-

WORK ORDER NUMBER:2013096457-001
BUSINESS FILING NUMBER: 0004833385

BUSINESS NAME:

HHC SOUTHINGTON SURGERY CENTER, LLC
BUSINESS LOCATION:

81 MERIDEN AVENUE

SOUTHINGTON,CT 06489

MEMBER INFORMATION FOR ONE MEMBER:

NAME :THE HOSPITAL OF CENTRAL CT AT NEW BRIT-
TITLE:AIN GENERAL & BRADLEY MEMORIAL/MEMBER

*% END OF REPORT **
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ARTICLES OF ORGANIZATION
of
HHC SOUTHINGTON SURGERY CENTER, LLC

The undersigned hereby forms a limited liability company under the Connecticut
Limited Liability Company Act, and states as follows.

FIRST: The name of the limited liability company is HHC Southington Surgery
Center, LLC (the “Company”).

SECOND: The purposes to be promoted or carried out by the Company shall be to
engage in any lawful act or activity for which limited liability companies may be formed under
the Connecticut Limited Liability Company Act, as amended from time to time.

THIRD: The principal office of the Company shall be at 81 Meriden Avenue,
Southington, Connecticut 06489,

FOURTH: The Statutory Agent for Service for the Company shall be Winship Service
Corporation, with an address in c/o Shipman & Goodwin LLP, One Constitution Plaza,
~ Hartford, Connecticut 06103-1919.

FIFTH: The Company shall be managed by a Managef or Managers.

SIXTH: The name and business address of the Members of the Company are:

Name Business Address

The Hospital of Central Connecticut at 100 Grand Street
New Britain General and Bradley Memorial =~ New Britain, CT 06050

MidState Medical Center 435 Lewis Avenue
Meriden, CT 06451

I declare, under penalties of false statement, that the statements made in these Articles
of Organization are true.

Dated: April 3, 2013 Organizer of the Limited Liability Company:

Vmo nzo Carannante Orgamzer 7

Acéeptance of Designation as Statutory Agent for Service

The foregoing designation as Statutory Agent for Service is hereby accepted:

WIN HIP ERYICE CORPORATION
,;".:,ff 1Y
By: / 4.

f)ﬁ’trlclaB Choumard Its Secretary

2744978v1
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State of Connecticut
HOUSE OF REPRESENTATIVES

STATE CAPITOL
HARTFORD, CONNECTICUT 06106-1591

ASSISTANT DEPUTY SPEAKER EMIL ALTOBELLO MEMBER

EIGHTY SECOND ASSEMBLY DISTRICT ENERGY AND TECHNOLOGY COMMJTTEE
FINANCE, REVENUE AND BONDING COMMITTEE

INSURANCE AND REAL ESTATE COMMITTEE

LEGISLATIVE QFFICE BUILDING
ROOM 4015
HARTFORD, CT 06106-15691

HOME: 203-634-1692
CAPITOL: 860-240-8585.
TOLL FREE: 800-842-1902
FAX: 860-240-0206
E-MAIL: Emil. Altobello@cga.ct.gov July 9 2013
b

Commissioner Jewel Mullen, MD, MPH, MPA
State of Connecticut

Department of Public Health

410 Capitol Avenue

Hartford, CT 06134

Dear Dr. Mullen:

In a healthcare climate where integration, coordination and increased access are all of the utmost importance, |
am writing today in support of the proposed plans for MidState Medical Center and The Hospital of Central
Connecticut to create a jointly owned ambulatory surgery center dedicated to orthopedics.

Both hospitals have struggled with heightened orthopedic competition over the past year, with several surgeons
turning to other facilities. The creation of a dedicated surgery center will help retain and attract top talent within
a service line that is projected to have the highest inpatient and outpatient growth of all services over the next 10

years.

This project is simply another example of how the Hartford HealthCare system and its members are leveraging
their resources and enhancing their ability to truly coordinate care. Creating a dedicated center is an innovative
approach that exemplifies the benefits of working collaboratively as a system and exhibits flexibility and
commitiment to providing quality services in an ever-changing environment.

Leaders at MidState Medical Center have always done a superb job of identifying and meeting the healthcare

needs of the community. Their proven track record of financial success, high patient satisfaction and excellent
outcomes are a testament to the great work they do —and the creation of this center is another step in the right
direction for this community.

Sincerely, .

Emil “Buddy”Altobell
Assistant Deputy Speaker, 82™
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GENERAL MEDICAL PRACTICE ASSOCIATES P.C.

Ralpﬁrn Prezioso, Jr., M.D. ' Lietterio Asciuto, M.D.

70 MERIDEN AVENUE
SOUTHINGTON, CONNECTICUT 06489

TeELEPHONE (860) 6286686

Thursday, July 11, 2013

Commissioner Jewe) Mullen, MD, MPH, MPA
State of Connecticut

Department of Public Health

410 Capitol Avenue

Hartford, CT 06134

Dear Dr. Mullien:

In a healthcare clirmate where integration, coordination and increased access are ali
of the utmost importance, I am writing today in support of the proposed plans for
MldState Medical Center and The Hospital of Central Connecticut to create a jointly
owned ambulatory surgerty center dedicated to orthapedics.

Both hospitals have struggled with helghtened orthopedic competition over the past
year, with several surgéons turning to other facilities. The:creation of a dedicated
surgery-center will help retain and attract top talent within a service line that is
projected to have the highest Inpatient and outpatient growth of all services over the
next 10 years.

This project is simply another example of how the Hartford HealthCare system anil
its members are leveraging their resources and enhancing their ability to truly
coordinate care. Creating a dedicated center is an innovative approach that
exemplifies the benefits of working collaboratively as a system and exhibits flexibility
and commitment to providing quality services in an ever-changing environment.

Leaders at The Hospital of Centrai Connecticut have atways done 3 superb job of
identifying and meeting the healthcare needs of the community. Their proven track
record of financial success, high patient satisfaction and excellent outcomes are a
testament to the great work they do - and the creation of this center is anather step
in the right direction for this community.

Sincerely,

Letterio Asciuto, M.D.

President of the Medical Staff

Tha Hospital of Central Connecticut
Bradley Memorial Campus
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Michael G. Genovesi, M.D., M.B.A.
Grove Hill President & CEO ,

MEDICAL CENTERS Grova Hill Medical Center
300 Kensington Avanug
New Britain, Connecticut 06051-3999
860-224-6230

Thursday, July 11, 2013

Commissioner Jewel Mullen, MD, MPH, MPA
State of Connecticut
- Department of Public Heaith
410 Capitol Avenue
Hartford, CT 06134

Dear Dr. Muilen:

In a healthcare climate where integration, coordination and increased access are all
of the utmost importance, I am writing today in support of the proposed plans for
MidState Medical Center and The Hospital of Central Connecticut to create a jointly
owned ambulatory surgety center dedicated to otthopedics.

Both hospitals have struggled with heightened orthopedic competition over the past
year, with several surgeons turning to other facilities. The creation of a dedicated
surgery center will help retain and attract top taient within a service line that is
projected to have the highest inpatient and outpatient growth of all services over the
next 10 years.

This project is simply another example of how the Hartford HealthCare system and
its members are leveraging their resources and enhancing thelr ability to truly
coordinate care. Creating a dedicated centeér is an Innovative approach that
exemplifies the benefits of working coltaboratively as a system and exhibits flexibility
and commitment to providing guality services in an ever-changing environment.

Leaders at The Hospital of Central Connecticut have always done a superb job of
identifying and meeting the healthcare needs of the community. Their proven track
record of financial success, high patient satisfaction and excellent outcomes are a
testament to the great work they do ~ and the creation of this center is another step
in the right direction for this community.

Sincerely,
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Chamber

May 17, 2013

Commissioner Jewel Mullen, MD, MPH, MPA
State of Connecticut

Department of Public Health

410 Capitol Avenue

Hartford, CT06134

Dear Dr. Mullen:

In a healthcare climate where integration, coordination and increased access
are all of the utmost importance, I am writing today in support of the
proposed plans for MidState Medical Center and The Hospital of Central
Connecticut to create a jointly owned ambulatory surgery center dedicated to
orthopedics.

Both hospitals have struggled with heightened orthopedic competition over
the past year, with several surgeons turning to other facilities. The creation of
a dedicated surgery center will help retain and attract top talent within a
service line that is projected to have the highest inpatient and outpatient
growth of all services over the next 10 years.

This project is simply another example of how the Hartford HealthCare
system and its members are leveraging their resources and enhancing their
ability to truly coordinate care. Creating a dedicated center is an innovative
approach that exemplifies the benefits of working collaboratively as a system
and exhibits flexibility and commitment to providing quality services in an
ever-changing environment.

Leaders at MidState Medical Center have always done a superb job of
identifying and meeting the healthcare needs of the community. Their proven
track record of financial success, high patient satisfaction and excellent
outcomes are a testament to the great work they do - and the creation of this
center is another step in the right direction for this community.

Respecitfully submitted,

Séan W. Moore, President

The Greater Meriden Chamber of Commerce serves our member businesses
in Meriden, Wallingford, Southington, Berlin, Cheshire and Middletown, CT
Our offices are located at 3 Colony Street, Suite 301, Meriden, CT 06451
Ph: 203.235.7901 Fx:203.686.0172
info@meridenchamber.com www.meridenchamber.com
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{GIVE. ADVOCATE. VOLUNTEER.

LIVE UNITED'

United Way
of Meriden and Wallmgford

May 16, 2013

Commissioner Jewel Mullen, MD, MPH, MPA
State of Connecticut

Department of Public Health

410 Capitol Avenue

Hartford, CT 06134

Dear Dr. Mullen:

With an economy that demands all of us that look to regionalize services in order to preserve opportunity,
healthcare is a major part of that process. Because integration, coordination and increased access are all
important, | am writing today in support of the proposal for MidState Medical Center and The Hospital of
Central Connecticut to create a jointly owned ambulatory surgery center dedicated to orthopedics.

Our own United Way organization is more effective because we have given up the duplication of programs
that ultimately risked those programs because of multiple venues. We find it more strategic to be ahead of
that process by collaborating with similar agencies in order to achieve the economy of scale that the ability
to serve a larger population brings. Both hospitals have struggled with heightened orthopedic competition
over the past year, with several surgeons turning to other facilities. If those other facilities are too far afield
of our prime service area, we will have not served our population as well as we could have. The creation of
a dedicated surgery center will help retain and attract top talent within a service line that is projected to
have the highest inpatient and outpatient growth of all services over the next 10 years.

With coordinated care as a goal, this project is simply another example of how the Hartford HealthCare
system and its members are leveraging their resources and enhancing their ability to truly accomplish this.
Creating a dedicated center is an innovative approach that exemplifies the benefits of working
collaboratively as a system and exhibits flexibility and commitment to prowdlng quality services in an ever-
changing environment.

Leaders at MidState Medical Center have always done a superb job of identifying and meeting the

healthcare needs of the community. Their proven track record of financial success, high patient

satisfaction and excellent outcomes are a testament to the great work they do — and the creation of this
~ center is another step in the right direction for this community. .

Sincerely,

imesJ leronimo

Chief Professional Officer

35 Pleasant Street * Suite 1E ® Meriden, CT 06450-5786 * tel 203.235.4403 * fax 203.235.4404
www.unitedwaymw.org 000101






Ambulatory surgery centers (ASCy) are health care facilities which offer patients the opportunity to bave selected sufgical and procedural
services performed outside the hospival setting. Since their inception more than three decades ago, ASCs have demohstrated an exceptional
ability to improve qualizy and customer service while simultaneously reducing costs. At'a time when most developments in health care

services and technology typically come with a higher price tag, ASCs stand out as an exception to the rule.

A PROGRESSIVE MODEL FOR SURGICAL SERVICES

As our nation struggles with how to improve a troubled health
care system, the experience of ASCs is a rare example of a
successful transformation in health care delivery.

Thirty years ago, virtually all surgery was performed in hospitals.
Waits of weeks or months for an appointment were not uncommon,
and patients typically spent several days in the hospital and
several weeks out of work in recovery. In many countries,
surgery is still like this today, but not in the United States.

Physicians have led the development of ASCs. The first facility
was opened in 1970 by two physicians who saw an opportunity
to establish a high-quality, cost-effective alternative to inpatient
hospital care for surgical services. Faced with frustrations like
scheduling delays, limited operating room availability, and
challenges in obtaining new equipment due to hospital budgets
and policies, physicians were looking for a better way - and
developed it in ASCs.

Physicians continue to provide the impetus for the development
of new ASCs. By operating in ASCs instead of hospitals,
physicians gain the opportunity to have more direct control
over their surgical practices.! In the ASC setting, physicians
are able to schedule procedures more conveniently, assemble
teams of specially-trained and highly skilled staff, ensure the
equipment and supplies being used are best suited to their
technique, and design facilities tailored to their specialties.
Simply stated, physicians are striving for, and have found in
ASCs, the professional autonomy over their work environment
and over the quality of care that has not been available to them
in hospitals.. These benefits explain why physicians who do not
have ownership interest in ASCs (and therefore do not benefit
financially from performing procedures in an ASC) choose to

work in ASCs in such high numbers.

Given the history of their involvement with making ASCs a
reality, it is not surprising physicians continue to have ownership
in virtually all (90%) ASCs. But what is more interesting to

VOLUME (000)

VOLUME (000)

note is how many ASCs are jointly owned by local hospitals
that now increasingly recognize and embrace the value of the
ASC model. According to the most recent data available,
hospitals have ownership interest in 21% of all ASCs; 3%
are owned entirely by hospitals.?
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AMBULATORY SURGERY CENTERS: A POSITIVE TREND IN HEALTH CARE + 2

ASC OWNERSHIP STRUCTURE
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ASCs ARE HIGHLY REGULATED TO ENSURE QUALITY AND SAFETY

Health care facilities in the United States are highly regulated
by federal and state entities. ASCs are not excluded from this
oversight.

The safety and quality of care offered in ASCs is evaluated by
independent observers through three processes: state licensure,
Medicare certification and voluntary accreditation.

Most states require ASCs to be licensed in order to operate.
Each state determines the specific requirements ASCs must
meet for licensure. Most state licensure programs require
rigorous initial and ongoing inspection and reporting.

All ASC:s serving Medicare beneficiaries must be certified by
the Medicare program. In order to be certified, an ASC must
comply with standards developed by the federal government
for the specific purpose of ensuring the safety of the patient
and the quality of the facility, physicians, staff, services

and management of the ASC. The ASC must demonstrate
compliance with these Medicare standards initially and

on an ongoing basis.

In addition to state and federal inspections, many ASCs choose
to go through voluntary accreditation by an independent
accrediting organization. Accrediting organizations for

ASCs include the Joint Commission on Accreditation of
Healthcare Organizations (JCAHO), the Accreditation
Association for Ambulatory Health Care (AAAHC), the
American Association for the Accreditation of Ambulatory
Surgery Facilities (AAAASF) and the American Osteopathic
Association (AOA). ASCs must meet specific standards
during on-site inspections by these organizations in order to
be accredited. All accrediting organizations require an ASC to
engage in external benchmarking, which allows the facility to
compare its performance to the performance of other ASCs.

In addition to requiring certification in order to participate
in the Medicare program, federal regulations also limit the
scope of surgical procedures reimbursed in ASCs.* Generally,
services are limited to elective procedures with short anesthesia
and operating times not requiring an overnight stay. These
limitations do not apply to hospital outpatient departments
(HOPDs).6 ‘

The federal government views ASCs and HOPDs as distinct
types of providers. As a result, the federal regulations governing
HOPDs and ASCs differ. Another reason for differing
regulations is that, in a hospital, the same operating room
may be used interchangeably to provide services to both
inpatients and outpatients. For example, a procedure room
in the HOPD may be used to perform a service for an
inpatient and then used to perform the same procedure for

an ambulatory patient who is discharged home immediately
thereafter. In other words, ambulatory patients seen on

an outpatient basis in an HOPD may utilize exactly the
same facilities used to provide services to patients who have
been admitted to the hospital. Consequently, the inpatient
standards for hospitals are applied to HOPDs.”

On the other hand, ASCs provide services in facilities
specifically designed to perform selected outpatient surgical
services. The different requirements developed by the federal
government appropriately reflect the fundamental differences
in the hospital setting versus the ASC.?

ASCs consistently perform as well as, if not better than,
HOPDs when quality and safety is examined. A recent study’
included an examination of the rates of inpatient hospital
admission and death in elderly patients following common
outpatient surgical procedures in HOPDs and ASCs. Rates
of inpatient hospital admission and death were lower in
freestanding ASCs as compared to HOPDs. Even after
controlling for factors associated with higher-risk patients,
ASCs had low adverse outcome rates.

RATE OF ADVERSE EVENTS: DEATH
% HOPD M ASC

RATE PER 100,000 PROCEDURES
N
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DEATH, DATE OF PROCEDURE DEATH, 0-7 DAYS

Fleisher LA, Pascernak LR, Hesbert R, Anderson GE. Inpatient hospical admission and death afier outpatient surgery in elderly
patients: imporcance of patient and system characteristics and location of care, Arch Surg. 2004 Jan;139(1):67-72.
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Fleisher LA, Pasternak LR, Herbcre R, Anderson GE. Inpatient hospital admission and death after outpatient surgery in clderly
patients; importance of patient and system characreristics and location of care. Arch Surg. 2004 Jan;139(1):67-72.
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SPECIFIC FEDERAL REQUIREMENTS GOVEQNING ASCs

In order to participate in the Medicare program, ASCs are
required to meet certain conditions set by the federal government
designed to ensure the facility is operated in a2 manner that
ensures the safety of patients and the quality of services. Some
of these requirements are highlighted in more detail below.

ASCs are required to maintain complete, comprehensive and
accurate medical records. The content of these records must
include a medical history and physical examination relevant
to the reason for the surgery and the type of anesthesia planned.
In addition, a physician must examine the patient immediately
before surgery to evaluate the risk of anesthesia and the procedure
to be petformed. Prior to discharge each patient must be
evaluated by a physician for proper anesthesia recovery.

CMS requires ASCs to ensure patients do not acquire
infections during their care at these facilities. ASCs

must establish a program for identifying and preventing
infections, maintaining a sanitary environment, and
reporting outcomes to appropriate authorities. The program
must be one of active surveillance and include specific
procedures for prevention, early detection, control, and
investigation of infectious and communicable diseases in
accordance with the recommendations of the Centers for
Disease Control. In fact, ASCs have historically had very
low infection rates.'®

A registered nurse trained in the use of emergency
equipment and in cardiopulmonary resuscitation must

be available whenever a patient is in the ASC. To further
protect patient safety, ASCs are also required to have an
effective means oftransferring patients to a hospital for
additional care in the event an emergency occurs. Written
guidelines outlining arrangements for ambulance services
and transfer of medical information are mandatory. An ASC
must have a written transfer agreement with a local hospital,
or all physicians performing surgery in the ASC must have
admitting privileges at the designated hospital. Although
these safeguards are in place, hospital admissions as a result
of complications following ambulatory surgery are rare.>!!

Continuous quality improvement is an important means
of assuring patients are receiving the best care possible.
ASCs are required to implement and monitor policies
that ensure the facility provides quality health care in a
safe environment. An ASC, with the active participation
of the medical staff, is required to conduct an ongoing,
comprehensive assessment of the quality of care provided.

The excellent outcomes associated with ambulatory surgery
reflect the commitment that the ASC industry has made

to quality and safety. One of the many reasons that ASCs
continue to be so successful with patients, physicians and
insurers is their keen focus on ensuring the quality of the
services provided.

THE ASC INDUSTRY IS COMMITTED
TO REPORTING QUALITY MEASURES

A fundamental change in the way the government assures
the quality of health care services is well underway. The

-Department of Health and Human Services has launched

its Quality Initiative to assure quality health care through
accountability and public disclosure.

The ASC industry is excited to have the opportunity to make
its excellent outcomes more widely known to the public
through this initiative. Leaders from the ASC industry, along
with associations and related organizations with a focus on
health care quality and safety, have come together in a
collaborative effort to identify specific measures for

qualicy appropriate to ASCs. This group, the ASC Quality
Collaboration, strongly endorses the vision that measures of
quality which are appropriate to ASCs should be congruent
with measures utilized for other outpatient surgery settings.
The continued development of these measures will involve
a number of different stakeholders including ASC clinical

and administrative leaders, health policy researchers, CMS
and other key federal and state governmental agencies. The
group will also work with the National Quality Forum to
achieve consensus on the proposed quality measures.
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ASCs PROVIDE CARE AT SIGNIFICANT COST SAVINGS

Not only are ASCs focused on ensuring patients have the
best surgical experience possible, the care they provide is
also more affordable. One of the reasons ASCs have been
so successful is they offer valuable surgical and procedural
services at a lower cost when compared to hospital charges
for the same services. Beginning in 2007, Medicare
payments to ASCs will be lower than or equal to Medicare
payments to HOPD:s for comparable services for 100
percent of procedures.'?

In addition, patients typically pay less coinsurance for
procedures performed in the ASC than for comparable
procedures in the hospital setting. For example, a Medicare
beneficiary could pay as much as $496 in coinsurance for

a cataract extraction procedure performed in a HOPD,
whereas that same beneficiary’s copayment in the ASC
would be only $195; a Medicare beneficiary could pay as
much as $186 in coinsurance for a colonoscopy performed
in a HOPD, whereas that same beneficiary’s copayment for
the same procedure performed in an ASC would be only

$89. By having surgery in the ASC the patient may save as
much as 61%, or more than $300, compared to their out-of-
pocket coinsurance for the same procedure in the hospital.

Without the emergence of ASCs as an option for care, health
care expenditures would have been billions of dollars higher
over the past three decades. Studies have shown the Medicare
program would pay approximately $464 million more per
year if all procedures performed in an ASC were instead
furnished at a hospital.”® Private insurance companies tend
to save similarly, which means employers also incur lower
health care costs by utilizing ASC services. Employers and
insurers, particularly managed care entities, are driving ASC
growth in many areas, because they recognize ASCs are able
to deliver consistent, high quality outcomes at a significant
savings. As the number of surgical procedures performed in
ASCs grows, the Medicare program may realize even greater
savings - and of course Medicare beneficiaries will realize
additional out-of-pocket savings as well."?

MEDICARE COINSURANCE RATES ARE LOWER IN ASCs
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MedPAC, Report to the Congress: Medicare Payment Policy, March 2004.

THE ASC INDUSTRY SUPPORTS DISCLOSURE OF PRICING INFORMATION

It is the general practice of ASCs to make pricing
information available to the patient in advance of surgery.
The industry is eager to make price transparency a realicy,
not only for Medicare beneficiaries, but for all patients. To
offer maximum benefit to the consumer, these disclosures

should outline the total price of the planned surgical
procedure and the specific portion for which the patient
would be responsible. This will empower health care
consumers as they evaluate and compare costs for the same
service amongst various health care providers.
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ASCs IMPROVE PATIENT CHOICE, DEMAND FOR ASCS GROWS

Technological advancement has allowed a growing range
of procedures to be performed safely on an outpatient
basis. Faster acting and more effective anesthetics and less
invasive techniques, such as arthroscopy, have driven this
outpatient migration. Procedures that only a few years
ago required major incisions, long-acting anesthetics and
extended convalescence can now be performed through
closed techniques utilizing short-acting anesthetics, and with
minimal recovery time. As medical innovation continues
to advance, more and more procedures will be able to be
performed safely in the outpatient setting.

‘The number of ASCs continues to grow in response to
demand from the key participants in surgical care — patients,
physicians and insurers. This demand has been made
possible by technology, but has been driven by high levels of
patient satisfaction, efficient physician practice, high levels
of quality and the cost savings that have benefited all. The
number of Medicare certified ASCs has grown from 2786 in
1999 to 4506 in 2005, with an average annual growth rate
of 8.3%.'

Further impetus to future ASC growth has been given
by MedPAC, which has recommended that the CMS list
of approved ASC procedures be expanded. This would

NUMBER OF MEDICARE-CERTIFIED ASCs
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MedPAC, Data Book, June 2006,
allow a broader range of choice for patients and surgeons.
Specifically, MedPAC has recommended the procedures
approved for the ASC setting be revised so that ASCs
can receive payment for any surgical procedure, with the
exception of those surgeries requiring an overnight stay or
which pose a significant safety risk when furnished in an
ASC.8 Adoption of these recommendations would allow
Medicare beneficiaries to access an extended range of surgical
services — a range of surgical services which is already
available to patients with private insurance.”

ASCs WILL CONTINUE TO LEAD
INNOVATION IN OUTPATIENT
SURGICAL CARE

As leaders of the revolution in surgical care who led to the es-
tablishment of affordable and safe outpatient surgery, the ASC
industry has shown itself to be ahead of the curve in identifying
promising avenues for improving the delivery of health care.

Wiith a solid track record of performance in stakeholder satis-
faction, safety, quality and cost management, the ASC industry
is already embracing the changes that will allow it to continue
to play a leading role in raising the standards of performance in
the delivery of outpatient surgical services.

As always, the ASC industry welcomes any opportunity to
clarify the services it offers, the regulations and standards
governing its operations, and the ways in which it ensures safe,
high-quality care for patients.

POLICY CONSIDERATIONS

Given the continued fiscal challenges posed by administering
health care programs, policy makers and regulators should
continue to focus on fostering innovative methods of health
care delivery that offer safe, high-quality care so progressive
changes in the nation’s health care system can be implemented.

Support should be reserved for those policies that promote
the utilization of sites of service providing more affordable
care while maintaining high quality and safety standards. In
light of the many benefits ASCs have brought to the nation’s
health care system, it will be important for future payment
and coverage policies to continue to strengthen access to and
utilization of ASCs.
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Growth of Ambulatory Surgical Centers,
Surgery Volume, and Savings to Medicare
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We studied the impact of the growth of ambulatory surgical centers (ASCs) on total Medicare procedure volume and
ASC market share from 2000 to 2009 for four common outpatient procedures: cataract surgery, upper gastrointestinal
procedures, colonoscopy, and arthroscopy. ASC growth was not significantly associated with Medicare volume,

except for colonoscopy. An additional ASC operating room per 100,000 population results in a 1.8% increase in
colonoscopies performed in all outpatient settings. Increases in the number of ASCs were associated with greater ASC
market share with effects ranging from 4- to 6-percentage-point gains for each additional ASC operating room per
100,000. The study demonstrates that continued growth of ASCs could reduce Medicare spending, because ASCs are
paid a fraction of the amount paid to hospital outpatient departments for the same services.

SUPPLEMENTARY MATERIAL is linked to the online version of the paper at http://www.nature.com/ajg

Am ] Gastroenterol 2013;108:10-15; doi:10.1038/ajg.2012.183

Introduction

The past decade has seen a rapid increase in the number of ambula-
tory surgical centers (ASCs), facilities where surgeries that do not
require a hospital stay can be performed. Between 2004 and 2009,
the number of Medicare-certified ASCs increased by 28%, growing
from 4,106 to 5,260 (1). These facilities often offer specialized care
by focusing on a single condition or a small number of conditions,
such as cataract surgery, colonoscopy, or orthopedic surgery.

Policy makers’ reaction to the rapid growth of ASCs has been
mixed, as a result of perceived offsetting benefits and costs to
patients and payers. On the benefits side, ASCs and other special-
ized surgical facilities may offer convenient locations, short wait
times, high quality, and high patient satisfaction (2-8). For Medi-
care, ASCs also offer significant savings, with ASC payment rates
approximately 56% of those paid to hospital outpatient depart-
ments for the same services in 2011.

On the negative side, physician ownership of ASCs raises con-
cerns of self-referral, whereby a physician increases his or her
procedure volume for financial gain. Although incentives for phy-
sician self-referral are inherent in any fee-for-service system, the
issue is whether profits derived from an ASC facility fee paid to
physician owners result in more surgical services.

A few studies have examined the relationship between the pres-
ence of an ASC, physician ownership, and procedure volume,
providing limited evidence on the “induced demand” hypothesis.
Using data from Florida, Hollingsworth et al. found a greater

increase in annual caseloads of presumed ASC owners from the
pre- to the post-ownership period as compared with nonowners
for five common types of procedures performed in ASCs (9). Hol-
lingsworth et al. inferred ownership status from surgical volume
at an ASC, based on the safe-harbor rules in the anti-kickback
statute that require physicians to perform at least a third of their
surgeries at the outpatient facility in which they have a financial
interest (10). In similar work, Hollingsworth and others reported
a higher level and growth of annual caseloads of urological sur-
gery for physician owners than for nonowners (11,12). Using data
from one private insurer and 42 ASCs and specialty hospitals in
Idaho, Mitchell compared the frequency of use of three proce-
dures between physician owners and nonowners of ASCs (13).
Mitchell observed a substantially higher frequency of procedure
use among patients treated by physician owners than among those
treated by nonowners.

Although the findings noted above are supportive of the induced
demand hypothesis, these studies have important limitations, often
noted by the researchers. First, prior studies are unable to deter-
mine whether factors other than financial considerations explain
the connection between the volume of surgeries performed by
owners and their decision to invest in an ASC. For example, it may
be that physician owners, on the basis of their patient populations,
were constrained by capacity and unable to satisfy patient demand
prior to ASC ownership. This hypothesis is consistent with the
findings of Hollingsworth et al. (9) and others who observed higher
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annual caseloads of eventual owners in the pre-ownership period
than those of nonowners. Second, the studies are unable to cap-
ture market phenomena that affect the underlying (and potentially
unmet) demand for surgical care in a community. Finally, these
studies are limited by the use of data from a specific geographic
area (e.g., Idaho, Florida) and/or a specific population (e.g., work-
ers’ compensation patients) for selected surgery types.

Along with the question of whether the growth of ASCs induces
demand, the question of whether this hypothesized induced
demand drives up Medicare spending remains to be answered.
Prior papers have not studied the financial impact of increased
ASC utilization on the Medicare program. Growth in the number
of ASCs may raise total procedure volume, but its effect on
aggregate Medicare spending also depends on the migration of
procedures from hospital outpatient departments to ASCs. Since
ASCs are paid a fraction of what hospitals are paid, the migration
could potentially result in net savings to Medicare.

In this paper, we address two. questions. First, we studied the
issue of induced demand by examining the effect of ASCs on the
total volume of selected outpatient procedures covered by Medi-
care. Second, we projected the net financial effect of ASCs on
Medicare spending between 2011 and 2015 under illustrative sce-
narios of ASC growth.

In addition to examining the potential financial effects of ASC
use on Medicare, this study has other important advantages over
prior work. We separately examined the ASC effects on total pro-
cedure volume and ASC market share. Thus, our study provides
a more complete picture of the market dynamics associated with
ASC growth and allows us to estimate the net financial effect of
ASC growth on Medicare spending. We use national Medicare
data rather than rely on single-state data. Finally, we use a fixed-
effects model to control for underlying population demand.

Methods
Data source. The study’s primary data source was the Medicare
Physician/Supplier Procedures Summary (PSPS) files from 2000
to 2009. The PSPS files contain information on the number of
Medicare-covered procedures by place of services. Medicare
Provider of Services files were used to measure the number of
health-care facilities, including ASCs and hospitals. We used the
Census State Population Estimates to measure total state popu-
lation and demographic distribution (age, sex, race, and ethnic-
ity) among the elderly population. Medicare enrollment data
were used to measure the number of Medicare Part B Fee-For-
Service (FFS) enrollees and the percentage of disabled enrollees.
Several sources of data were used to obtain state-level demo-
graphic characteristics and health-care resources: the Area
Resource File to measure the number of health-care profes-
sionals; the Behavior Risk Factor Surveillance System to com-
pute the percentage of overweight people and people with poor
health among the elderly population; and the Census State
Median Income data.

Procedure selection. For our analyses, we selected four common
groups of procedures that are performed in outpatient settings

© 2013 by the American College of Gastroenterology
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using Current Procedural Terminology (CPT) codes: (i) cataract
removal/lens insertion (CPT 66830-66986); (ii) arthroscopy (CPT
29800-29899); (iii) upper gastrointestinal (GI) procedures (CPT
43200-43273); and (iv) colonoscopy (CPT 45355-45392, G0105,
GO0121). Cataract removal, upper GI procedures, and colonoscopy
are all common procedures performed on the elderly population.
Orthopedic surgery is a growing service area of ASCs. We chose
arthroscopy as a specific set of procedures to represent orthopedic
procedures. Together, these four procedure categories accounted
for 51% of all Medicare-allowed services or 62% of all Medicare-
allowed charges for ASCs in 2009.

Unit of observation and modeling approach. The unit of observa-
tion in the analytical file is the state-year. The sample covers 50
states in the United States and stretches over 10 years from 2000 to
2009. We used multivariate regression analysis to assess the effect
of ASCs on total procedure volume and market share in Medi-
care. For each procedure group, we fitted one regression model for
total procedure volume and the other for the ASC market share.
Total procedure volume includes Medicare-billed procedures
performed in ASCs, hospital outpatient departments, and physi-
cians’ offices per 1,000 Medicare Part B FFS beneficiaries. Only
procedures that are covered under both the Medicare outpatient
payment schedule and the ASC payment schedule are included in
the computation of total procedure volume. ASC market share is
defined as the number of procedures performed at ASCs divided
by the total volume for each procedure group.

The procedure volume regression model assesses the impact
of ASC growth on service utilization of the entire market. If
ASCs (and associated physician ownership) induce demand, we
would observe a positive effect of the number of ASCs on total
procedure volume. The ASC market share regression examines
the extent to which the growth of ASCs leads to the migration
of procedures from other outpatient settings to ASCs. The key
independent variable in the regressions is the number of ASC
operating rooms per 100,000 people.

We used three types of measures to control for health-care
demand: (i) demographic composition of the elderly popula-
tion (age, sex, race, and ethnicity distribution in people aged
65 or older and median household income); (ii) health status of
the elderly population (percentage overweight and percentage
in poor health among people aged 65 or older and percentage
of disabled in Medicare FFS population); and (iii) health-care
resources (number of practicing MDs and number of hospitals
providing outpatient surgery services per 100,000 people and
percentage of surgeons among practicing MDs). The models
included state fixed effect and time fixed effect to control for
unobserved demand factors.

We simulated the impact of ASC growth on Medicare spend-
ing in 2011-2015 under a variety of scenarios based on the
regression results. Statistically insignificant coefficients for the
number of ASC operating rooms were treated as zero in the
simulation. We first determined the projected values of the
independent variables for 2011-2015. We used the Census
state population projection files for population estimates and

The American Journal of GASTROENTEROLOGY

000111

11




12 THE RED SECTION

Table 1. Summary statistics of procedure volume, ASC market share, and ASC operation rooms

2000 2003 2006 2009

Procedure volume per 1,000 Medicare beneficiaries

Cataract removal/lens insertion 55.8 (9.1) 57.9 (9.5) 61 (12.2) 60.5 (8.7)

Arthroscopy 6.3(1.8) 7.5(1.9) 10.5 (3) 11.71 (3)

Upper gastrointestinal procedures 38.2 (6.4) 45.8(7.1) 52.1(8.3) 54.4 (9.1)

Colonoscopy 58.6 (10) 84.5(12.3) 90.9 (11.4) 83.7 (10.8)
ASC market share (%)

Cataract removal/lens insertion 43.4 (15.3) 50.6 (16) 54.2 (16.5) 60.5 (16)

Arthroscopy. 18.1 (9.6) 242 (12.1) 30.1(12.9) 31.8 (13.4)

Upper gastrointestinal procedures 20 (12.5) 26.4 (15.2) 33.1(17.4) 35.7 (16.7)

Colonoscopy. 22.2 (13.5) 295 (16.4) 37 (18.7) 40.9 (18)
ASC operation rooms per 100,000 population 2.9(1.6) 35(1.8) 4.2(2.1) 4.5 (2.0)

Mean and s.d. (in parentheses) across states in selected years are reported. Medicare beneficiaries are Medicare Part B Fee-For-Service plan enrollees. Procedure
volume includes procedures from all outpatient care settings, including ASCs, hospital outpatient departments, and offices.

ASC, ambulatory surgical center.

Source: Authors’ analysis of the analytical sample.

Table 2. Summary statistics of demographic distribution, health status, and health-care resources

2000 2003 2006 2009
Aged 75-84 in elderly population (%) 35.1(1.4) 35.7 (1.4) 35124 (1%3) 33.0(1.1)
Aged 85+ in elderly population (%) 12.2 (1.5) 12.7 (1.6) 13.5 (1.7) 14.0 (1.7)
Male in elderly population (%) 41.6(1.8) 42.0(1.7) 42.4(1.7) 429 (1.6)
Hispanic origin in elderly population (%) 3.1(5.1) 3.5(5.4) 39(5.7) 4.3 (5.9)
Black in elderly population (%) 8.0(11.1) 8.0 (10.9) 8.1 (10.6) 8.1 (10.3)
People with poor health in elderly population (%) 29.3 (5.6) 29.2 (5.4) 28.2 (5.3) 25.7 (4.7)
Overweight people in elderly population (%) 58 (4.1) 59.7 (4.1) 61.8 (3.6) 63.4 (3.6)
Disabled in Medicare Part B Fee-For-Service population (%) 13.9 (3) 15.2 (3.2) 16.6 (3.4) 17.1 3.4)
Median household income ($000) 52.2 (8) 50.7 (7.6) 51.6 (8.3) 49.9 (7.6)
Practicing MDs per 100,000 population 167.9 (30.1) 179 (31.9) 182.8 (34.5) 174.6 (32.1)
Surgeons in practicing MDs (%) 24.9 (1.8) 24.2 (1.8) 23.3(1.8) 22.9(1.9)
Hospitals with outpatient surgery services per 100,000 population 1.8 (0.9) 1.8 (1.0) 1.8(1.0) 1LE)(01L:10)

Mean and s.d. (in parentheses) across states in selected years are reported. Elderly population includes people aged 65 or older.

Source: Authors’ analysis of the analytical sample.

demographic distribution. For other variables, we used a 4-year
moving average of the annual growth rate of the most recent
years to project the growth rate from 2010 to 2015. For exam-
ple, we used actual data from 2008 and 2009 and projected data
from 2010, 2011, and 2012 to project values in 2013. The state
and time fixed effects were included in the projection estimates.
For the time fixed effects, we used a 4-year moving average. For
ASC rooms per capita, we designed four scenarios assuming dif-
ferent ASC growth rates (described further below).

Using the projected values for the independent variables and
the coefficients from the regression models, we projected total
Medicare procedure volume and ASC market share. For Medicare
payments, we used the 2011 Medicare outpatient prospective pay-
ment system (OPPS) fee schedule, the Medicare ASC fee schedule,
and the Medicare physician fee schedule (MPES) for payments for
physician practice expenses. These payment rates were multiplied
by the projected volume at ASCs, hospital outpatient departments,

The American Journal of GASTROENTEROLOGY

and physician offices to estimate Medicare spending. We projected
an increase at an annual rate of 1% in the rates of future Medicare
payments for services under the OPPS and the MPFS, and growth
of 0.5% for ASC services for 2012-2015. These assumptions are
based on Medicare Payment Advisory Commission recommen-
dations for updating the Medicare OPPS, ASC Fee Schedule, and
Medicare physician fee schedules.

Results

Descriptive analysis. Table 1 presents trends and cross-sec-
tional variation of key variables. Volume per capita increased
in the past decade across all four procedures at different rates.
Colonoscopy experienced a rapid growth in the first half of the
decade and then slowed considerably. Upper GI procedures and
arthroscopy have been increasing at a relatively steady pace. The
growth of cataract procedures was mild compared with growth
in other procedures.
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Figure 1. Total additional Medicare spending from 2011 to 2015 under
alternative scenarios that restrict the growth of ambulatory surgical centers
(ASCs). Additional cost compared with base scenario. The base scenario
assumes that ASCs grow at historical rates in 2011-2015. Scenario 1
assumes that per capita ASC rooms stay at 2009 levels in 2011-2015.
Scenario 2 assumes that the number of ASC rooms stays at 2009 levels in
2011-2015. Scenario 3 assumes that ASC rooms decrease in 2011-2015
at a rate so that the number of ASC rooms in 2015 is the same as that in
2007. Cost shown is the total cost from 2011 to 2015 and is expressed in
million dollars. (Source: Authors’ analysis of the analytical sample.)

ASCs have been gaining market share across all years. Pro-
cedures performed at ASCs now account for more than 60% of
cataract procedures and 30-40% of other procedures performed
on FFS Medicare beneficiaries. The number of ASC operating
rooms has been growing across all years, although the growth in
recent years has slowed down. Summary statistics of the control
variables in the regression model are listed in Table 2.

Regression analysis. Table 3 shows the estimated impact of ASC
growth on the total procedure volume and ASC market share from
the regression analysis. After controlling the variables and fixed
effects specified above, we found statistically significant association
between ASCs and service utilization for one procedure group, colo-
noscopy. The analysis revealed no statistically significant association
between number of ASC operating rooms and Medicare utilization
of cataract procedures, arthroscopy, or upper GI procedures.

With respect to colonoscopy, one additional ASC operating
room per 100,000 population is associated with 1.47 more pro-
cedures per 1,000 Medicare Part B FFS beneficiaries. The effect

THE RED SECTION

of an additional ASC operating room per 100,000 represents a
5.3% increase from the average ASC volume of colonoscopies in
the analytical sample (or an increase of 1.8% in colonoscopies
performed in all outpatient settings). It is important to note that
one additional ASC operating room per 100,000 is a substantial
increase, considering that the mean number of ASC operating
rooms per 100,000 in the analytical sample is 3.8.

The findings show a significant impact of the number of ASC
operating rooms on ASC market share for each procedure category.
One additional ASC operating room per 100,000 population leads
to a 4-percentage-point gain in ASC market share for the proce-
dure categories of cataract removal/lens insertion and arthroscopy.
The ASC market share effect of an additional ASC operating room
is 6% for the categories of upper GI procedures and colonoscopy.

Cost simulation. In light of concerns regarding physician owner-
ship of ASCs, the focus has been on the potential cost of ASCs
in increasing volume and spending. As a result, we designed sce-
narios to better understand the potential implications of differ-
ent ASC growth rates for Medicare spending over the period from
2011 to 2015.

Four scenarios of ASC growth were modeled. The “base
scenario” assumes projected growth of ASCs based on the 4-year
moving average. Scenario 1 (“population growth rate”) assumes
that ASC operating rooms per capita remain at 2009 levels. Sce-
nario 2 (“no growth”) assumes that the number of ASC rooms
remains at 2009 levels. Scenario 3 (“negative growth”) assumes
that the number of ASC rooms decreases at a rate such that the
number of ASC rooms in 2015 is equal to the number in 2007.
Modeling these scenarios provides insights into the potential
impact of policies that would restrict growth of ASCs.

Figure 1 presents the change in Medicare spending under the
three alternatives relative to the base scenario. Under all three
alternatives, Medicare spending is higher than that under the
base scenario. From 2011 to 2015, the most restrictive scenario
(scenario 3) would result in Medicare spending $584 million
more than in the base scenario across all selected procedure
groups. The two less restrictive scenarios would increase Medi-
care spending by $329 million and $270 million relative to the
base scenario, respectively.

The potential savings to Medicare if ASC growth continues
at historical rates is easy to understand for cataract procedures,

Table 3. Impact of ASC operation rooms on procedure utilization and ASC market share

Impact of one additional ASC operation

room per 100,000 population on: Cataract procedures

Procedures per 1,000 Medicare beneficiaries 0.56 (0.56)
Market share of ASCs 0.04* (0.005)
Sample size 500

Arthroscopy Upper Gl procedures Colonoscopy

0.10 (0.11) -0.09 (0.28) 1.47* (0.46)

0.04~ (0.004) 0.06* (0.004) 0.06* (0.004)
500 500 500

Standard deviations are listed in parentheses. Medicare beneficiaries include Medicare Part B Fee-For-Service plan enrollees. All regressions include control vari-
ables described in the Methods section and state and year fixed effects. Coefficients of market share are expressed in fractions, not percentage points: a coefficient

of 0.06 means market share increases by 6 percentage points.
*P<0.01.

ASC, ambulatory surgical center.

Source: Authors’ analysis of the analytical sample.
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arthroscopy, and upper GI procedures, as ASC growth does not
increase total procedure volume but does increase ASC mar-
ket share. Colonoscopy is an interesting case in that continued
growth of ASCs would still result in Medicare savings. The rea-
son is that the savings to Medicare from migration of services
from other outpatient settings to ASCs is greater than the addi-
tional Medicare spending from increases in the total volume of
colonoscopies associated with ASC growth.

Discussion

The study findings show that the association between ASC growth
and service utilization is not as strong as previous studies sug-
gest. We found that ASC growth is associated with increased total
utilization for colonoscopy only. For other common procedures,
including cataract procedures, arthroscopy, and upper GI proce-
dures, we did not observe increased Medicare utilization as a result
of ASC growth.

There are a number of potential reasons that our findings differ
from those of previous studies. One explanation is that our approach
(using state-level time series data and fixed effects) better enabled us
to disentangle the potentially spurious relationship between ASCs
and increased utilization by controlling for underlying demand
factors. Previous studies note that induced demand is only one of
many plausible reasons for their observed associations between
ASCs and procedure volume. In addition, our analysis evaluated the
association between ASCs and utilization at the national level. Prior
research generally focused on a single state or region, which may
generate results that are not generalizable to the national level.

Although we cannot reject the hypothesis that ASCs created
greater Medicare volume of colonoscopy, the growth of ASCs may
have helped meet the growing demand for these services. In early
1999, the Centers for Disease Control and Prevention launched
its Screen for Life: National. Colorectal Cancer Action Cam-
paign. Since the initiative began, the percentage of adults aged
50 or older who have ever had a sigmoidoscopy or colonoscopy
increased from 44% in 1999 to 53% in 2004 to 64% in 2010 (14).
Moreover, new rules in the Affordable Care Act of 2010 waive
beneficiary cost-sharing for screening colonoscopies, which is
expected to further increase the demand for these services.

A careful examination of the impact of ASC growth should
include both changes in total volume and the migration of ser-
vices from other outpatient settings to ASCs, which was largely
overlooked by previous studies. Our analysis shows that ASCs
gain significant market share across all procedures as they grow.
Since ASCs are paid a fraction of what is paid to hospitals for the
same procedures under Medicare, a migration from other out-
patient settings to ASCs could reduce Medicare spending. Our
results suggest that ASC growth at historical rates could save hun-
dreds of millions of dollars to Medicare over the next 5 years,
compared with slower growth rates.

There are two potentially important limitations of the study.
First, as with previous studies, our test of induced demand is indi-
rect. Specifically, we do not observe physician ownership of ASCs
directly, but, instead, determine the association between the num-
ber of ASC operating rooms and overall surgical volume.
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Second, we used fixed effects to control for differences in
unobserved demand factors across states and time. A concern
with this approach is whether there is sufficient variation in the
growth of ASCs and procedure volume across states and years to
detect a significant relationship. However, our analysis indicates
significant variation in key variables. For example, the inter-
quartile range (i.e., the difference between the 75th and 25th
percentiles) of the state-level cumulative growth in per capita
ASCs was 62% (96% — 34%) from 2000 to 2009, while the inter-
quartile ranges of state-level growth of procedure volume were
14% (17% - 3%) for cataract removal, 41% (112% - 71%) for
arthroscopy, 17% (49% - 32%) for upper GI procedures, and
18% (55% - 37%) for colonoscopy during the same period.
Further, we found statistically significant effects on volume for
some control variables with limited variation across years, such
as the percentage of the elderly population aged 85 or older. This
suggests ample variations in our sample to detect statistical sig-
nificance (see Supplementary Tables S1 and S2 online).

Our study suggests that ASCs could play an important role
in moving to a health-care system that offers greater value by
producing high-quality care at lower cost. The policy debate
should address the concern of physician ownership of ASCs in
a broader context that includes recognition of the benefits of
ASCs. Movement in Medicare toward value-based purchasing
and delivery system reforms should work to increase the value
of ASCs to Medicare and beneficiaries.
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The Congress should eliminate the update to the payment rates for ambulatory surgical
centers for calendar year 2014. The Congress should also require ambulatory surgical
centers to submit cost data. '

COMMISSIONER VOTES: YEs 16 * NO O » NOT VOTING O » ABSENT 1




CHAPTER

Ambulatory surgical
center services

Chapter summary In this chapter

Ambulatory surgical centers (ASCs) provide outpatient surgical services to
patients who do not require an overnight stay after surgery. In 2011,

*  ASCs served 3.4 million fee-for-service (FFS) Medicare beneficiaries, an

increase of 0.9 percent from 2010;

» there were 5,344 Medicare-certified ASCs, an increase of 1.8 percent (92
ASCs) from 2010; and

*  Medicare combined program and beneficiary spending on ASC services
was $3.4 billion, an increase of 2.2 percent per FFS beneficiary from
2010.

Assessment of payment adequacy

Our results indicate that beneficiaries’ access to ASC services is at least
adequate, as most of the available indicators of payment adequacy for ASC
services, discussed below, are positive. However, our results also indicate
slower growth in the number of ASCs and volume of services in 2011 than in

previous years.

Beneficiaries’ access to care—Our analysis of facility supply and volume of
services indicates that beneficiaries’ access to ASC care has generally been

adequate.
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*  Capacity and supply of providers—From 2006 through 2010, the number
of Medicare-certified ASCs grew by an average annual rate of 3.6 percent.
However, the growth slowed to 1;8 percent in 2011. The relatively slow growth
may reflect the substantial revision of the ASC payment system in 2008 (see
online Appendix A from Chapter 2C of our March 2010 report at http://www.
medpac.gov/chapters/Mar10_Ch02C_APPENDIX.pdf), and investors may
have been responding to the large changes in payment rates that occurred under
that revision. In addition, Medicare payment rates for most ambulatory surgical
services have become much higher in hospital outpatient departments (HOPDs)
than in ASCs—for 2013, the Medicare rates are 78 percent higher in HOPDs
than in ASCs. This payment difference may have led some ASC owners to sell
their facilities to hospitals. Finally, physicians have increasingly been selling
their practices to hospitals and becoming hospital employees. Physicians who
are hospital employees méy be more inclined to provide surgical services at
hospitals than at ASCs.

*  Volume of services—From 2006 through 2010, the volume of services per
beneficiary grew by an average annual rate of 5.7 percent; in 2011, volume

increased by 1.9 percent.

Quality of care—Although CMS has established a program for ASCs to submit
quality data, ASCs did not begin doing so until October 2012. Consequently, we do
not have sufficient data to assess ASCs’ quality of care.

Providers’ access to capital—Because the number of ASCs has continued to

increase, they appear to have adequate access to capital.

Medicare payments and providers’ costs—From 2006 through 2010, Medicare
payments per FFS beneficiary increased at an average annual rate of 5.1 percent
but slowed to 2.2 percent in 2011. ASCs do not submit data on the cost of services
they provide to Medicare beneficiaries. Therefore, we cannot calculate a Medicare

margin as we do for other provider types to assist in assessing payment adequacy.
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An ambulatory surgical center (ASC) is a distinct entity
that primarily provides outpatient surgical procedures to
patients who do not require an overnight stay after the
procedure. Most ASCs are freestanding facilities rather
than part of a larger facility, such as a hospital. About
one-quarter of ASCs in 2008 were jointly owned by
physicians and hospitals (Medical Group Management

Association 2009). In addition to ASCs, hospital outpatient

departments (HOPDs) and, in some cases, physicians’
offices perform outpatient surgical procedures.

Since 1982, Medicare has covered and paid for surgical
procedures provided in ASCs. Medicare covers about

3,600 surgical procedures under the ASC payment system.

Physicians who perform procedures in ASCs or other
facilities receive separate payment for their professional
services under the physician fee schedule (PFS). About
90 percent of ASCs have at least one physician owner
(Medical Group Management Association 2009).
Physicians who perform surgeries in ASCs they own
receive a share of the ASC’s facility fees in addition

to their professional fees. To receive payments from
Medicare, ASCs must meet Medicare’s conditions of
coverage, which specify standards for administration of
anesthesia, quality evaluation, operating and recovery
rooms, medical staff, nursing services, and other areas.

Medicare pays:for a bundle of facility services provided
by ASCs—such as nursing, recovery care, anesthetics,
and supplies—through a system that is primarily linked
to the outpatient prospective payment system (OPPS),
which Medicare uses to set payments for most services
provided in HOPDs (a more detailed description of the
ASC payment system can be found online at http://www.
medpac.gov/documents/MedPAC_Payment_Basics_12_
ASC.pdf). The ASC payment system is also partially

linked to the PFS. The ASC system underwent substantial

revisions in 2008 (see online Appendix A from Chapter
2C of our March 2010 report at http://www.medpac.gov/
chapters/Mar10_Ch02C_APPENDIX.pdf). The most
significant changes included a substantial increase in the
number of surgical procedures covered under the ASC
payment system, allowing ASCs to bill separately for
certain ancillary services, and large changes in payment
rates for many procedures.

For most covered procedures, the ASC relative weight,
which indicates the relative resource intensity of the

procedure, is based on its relative weight under the OPPS
(the standard ASC method). This link to the OPPS is
consistent with a previous Commission recommendation
to align the relative weights in the OPPS with the

ASC payment system (Medicare Payment Advisory
Commission 2004).

Although the ASC payment system is linked to the
OPPS, payment rates for all services covered under both
systems are lower in the ASC system for two reasons.
First, the relative weights have been lower in the ASC
system because CMS makes proportional adjustments to
the relative weights from the OPPS to maintain budget
neutrality in the ASC system. Thus, ASC spending does
not change over time because of changes in the OPPS
relative weights. In 2013, this adjustment reduced the ASC
relative weights by 6.8 percent below the relative weights
in the OPPS. Second, for most procedures covered under
the ASC system, the payment rate is the product of its
relative weight and a conversion factor, set at $42.92 in
2013. The ASC conversion factor is lower than the OPPS
conversion factor ($71.31 in 2013).

The ASC conversion factor is less than the OPPS
conversion factor for two reasons. First, CMS set the
initial ASC conversion factor for 2008 so that total ASC
payments under the revised payment system would equal
what they would have been under the previous payment
system. By comparison, the initial OPPS conversion
factor was based on total payments for hospital outpatient
services in 2000. Second, CMS updates the ASC
conversion factor based on the consumer price index

for all urban consumers (CPI-U), whereas it uses the
hospital market basket as the basis for updating the OPPS
conversion factor. We are concerned that the CPI-U may
not reflect ASCs’ cost structure, and the Commission has
recommended that CMS collect ASC cost data. These data
should be used to examine whether an alternative input
price index would be an appropriate proxy for ASC costs
or an ASC-specific market basket should be developed
(Medicare Payment Advisory Commission 2010b).

CMS uses a method different from the standard ASC
method to determine payment rates for procedures that

are predominantly performed in physicians’ offices and
that were first covered under the ASC payment system

in 2008 or later (under the standard ASC method, ASC
rates are based on OPPS relative weights). Payment for
these “office-based” procedures is the lesser of the amount
derived from the standard ASC method or the practice

MEdpAC
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expense portion of the PES rate that applies when the
service is provided in a physician’s office (this amount
covers the equipment, supplies, nonphysician staff, and
overhead costs of a service). CMS set this limit on the rate
for certain office-based procedures to prevent migration

of these services from physicians’ offices to ASCs for
financial reasons.! The Commission has been investigating
payment rate differences across multiple ambulatory
settings, including ASCs, HOPDs, and physicians’ offices
(Medicare Payment Advisory Commission 2012).

The ASC payment system generally parallels the OPPS in
terms of which ancillary services are paid separately and
which are packaged into the payment of the associated
surgical procedure. Starting in 2008, ASCs receive
separate payment for the following ancillary services:

» radiology services that are integral to a covered
surgical procedure if separate payment is made for the
radiology service in the OPPS,

* brachytherapy sources implanted during a surgical
procedure,

e all pass-through and non—pass-through drugs that are
paid for separately under the OPPS when provided as
part of a covered surgical procedure, and

« devices with pass-through status under the OPPS.?

Because Medicare pays ASCs less than HOPDs for
procedures,: movement of surgical services from HOPDs
to ASCs can reduce aggregate program spending and
beneficiary cost sharing. If, however, the growth of ASCs
results in an increase in the overall number of surgical
services, this increase could partially offset reduced
spending and cost sharing.

Although we do not have recent ASC cost data that would
allow us to quantify the cost difference between settings,
some evidence suggests that ASCs are a lower cost setting
than HOPDs. The Government Accountability Office
(GAO) compared ASC cost data from 2004 with HOPD
costs and found that ASC costs are, on average, lower than
HOPD costs (Government Accountability Office 2006).3
In addition, data from the National Survey of Ambulatory
Surgery indicate that the average time for ambulatory
surgical visits was 50 percent higher in HOPDs than
ASCs (147 minutes vs. 98 minutes) (Cullen et al. 2009).4
Average times were also higher in HOPDs than in ASCs
for specific diagnoses, such as cataract, benign neoplasm
of the colon, and intervertebral disc disorders.

Are Medicare payments adequate in
20132

To address whether payments for the current year (2013)
are adequate to cover the costs of efficient providers

and how much payments should change in the coming
year (2014), we examine several measures of payment
adequacy. We assess beneficiaries’ access to care by
examining the supply of ASC facilities and changes over
time in the volume of services provided, providers’ access
to capital, and changes in revenue from the Medicare
program. Unlike our assessments of other provider types,
we could not use quality data in our analysis because
ASCs have only recently begun to submit information on
quality measures. Moreover, we cannot examine Medicare
payments relative to providers’ costs because CMS does
not require ASCs to submit cost data.’ Finally, we caution
that the effect of Medicare payments on the financial
health of ASCs is limited because, on average, Medicare
spending accounts for only about 17 percent of an ASC’s
overall revenue (Medical Group Management Association
2009).5 '

Our results show that beneficiaries have at least adequate
access to care in ASCs, although there is some variation
among subgroups of beneficiaries (see text box). In
addition, ASCs have adequate access to capital, and
Medicare payments to ASCs have continued to grow.
Together, these measures suggest that payment rates are at
least adequate.

Beneficiaries’ access to care: Supply of
ASCs and volume growth indicate adequate
access

Increases in the number of Medicare-certified facilities
and volume of services provided to Medicare beneficiaries
suggest growing access to ASCs. This growth may

be beneficial to patients and providers because ASCs

can offer them convenience and efficiency relative to
HOPDs—the provider type with the greatest overlap of
services with ASCs. For patients, ASCs can offer more
convenient locations, shorter waiting times, and easier
scheduling relative to HOPDs; for physicians, ASCs

may offer more control over their work environment,
customized surgical environments, and specialized staff.
In addition, Medicare has lower payment rates and
beneficiaries generally have lower copayments in ASCs
than in HOPDs. However, the growth in ASCs may lead
to an increase in the overall volume of surgical procedures
(see discussion on pp. 113-115).
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Differences in types of patients treated in ambulatory surgical centers and

hospital outpatient departments

(ASCs) treat different types of patients than

hospital outpatient departments (HOPDs). Our
analysis of Medicare claims from 2011 found that the
following groups are less likely to receive care in ASCs
than in HOPDs: Medicare beneficiaries who also have
Medicaid coverage (dual eligibles), African Americans
(who are more likely to be dual eligible), beneficiaries
who are eligible because of disability (under age 65),
and beneficiaries who are age 85 or older (Table 5-1).”
The smaller share of disabled and older beneficiaries
treated in ASCs may reflect the healthier average profile
of ASC patients relative to HOPD patients. In addition,
the smaller share of African American patients in
ASCs relative to HOPDs may be linked to differences
in the geographic locations of ASCs and hospitals, the
lower rate of supplemental coverage among African
Americans, and the relatively high percentage of African
Americans who have HOPDs or emergency departments
as their usual source of care (Centers for Medicare &
Medicaid Services 2012a).

There is evidence that ambulatory surgical centers

In addition, we found that patients treated in HOPDs
were, on average, more medically complex than
patients treated in ASCs, as measured by differences

- in-average patient risk scores. We used risk scores
from the CMS-hierarchical condition categories
(CMS-HCC) risk-adjustment model used in Medicare
Advantage to measure patient severity.? CMS-HCC
risk scores predict beneficiaries’ relative costliness
based on their diagnoses from the prior year and their
demographic information (e.g., age and sex). We
used 100 percent of Medicare claims from 2010 to
maximize the number of cases and combined services
into ambulatory payment classification (APC) groups.
The average risk score for HOPD patients across all
procedures in 2010 was 1.64, compared with 1.23 for
ASC patients. This difference is statistically significant
(p < 0.05). Beneficiaries who have higher risk scores
are likely to be sicker and may require more time and
resources to treat. Sicker patients may be referred

to HOPDs instead of ASCs because hospitals offer
emergency services and access to onsite specialists if
complications arise.

TABLE
5-1 Medicare patients treated
in ASCs differ from patients
treated in HOPDs, 2011
Percent of beneficiaries
Characteristic ASC HOPD
Medicaid status
Not Medicaid 85.8% 76.6%
Medicaid 14.2 23.4
“Race/ethnicity
White 87.9 83.9
African American 6.9 10.4
Other 5.2 57
Age
Under 65 14.5 22.0
65to 84 78.4 67.3
85 or older 7.1 10.7
Sex
Male 42.3 440
Female 57.7 56.0
Note:  ASC {ambulatory surgical center), HOPD (hospital outpatient

depariment]. All of the differences between ASC and HOPD
beneficiaries are stafistically significant (p < 0.05). The anclysis
excludes beneficiaries who received services that are not covered in
the ASC payment system.

Source: MedPAC analysis of 5 percent carrier and outpatient standard
analytic files, 2011.

‘We also compared average patient risk scores within
each APC.? For 46 percent of the APCs in our analysis
(representing 30 percent of ASC volume), the average
HOPD risk score was significantly higher than the
average ASC risk score (p < 0.05). However, for the
remaining 54 percent of APCs (representing 70 percent
of ASC volume), the severity of patients in HOPDs was
similar to or less than the severity of patients in ASCs.
Table 5-2 (p. 110) shows the average risk scores in each
setting for the 10 APCs with the highest ASC volume in

(continued next page)
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Differences in types of patients treated in ambulatory surgical centers and

hospital outpatient departments (cont.)

2011. Risk scores were significantly higher in HOPDs
than in ASCs for 3 of the top 10 APCs (Table 5-2).

There is a limitation to using risk scores to predict the
relative cost of providing a specific service: Risk scores
predict patients’ relative costliness across the full range
of health care services, but they do not necessarily
indicate that a patient who has a high risk score will

be more costly for a specific service. Despite this
limitation, we use CMS—HCC risk scores as a proxy
for patient severity because we do not have comparable
cost data for HOPDs and ASCs that would allow

us to directly evaluate the impact of patient severity

on the cost of individual services. In prior work, the
Commission has used risk scores from the full HCC
model to compare patient severity in HOPDs and ASCs
(Medicare Payment Advisory Commission 2003).

Other data sources also suggest that ASCs treat patients
who are different from those treated by HOPDs.

According to data from Pennsylvania on Medicare
and non-Medicare patients, ASCs are less likely than
HOPD:s to serve Medicaid patients (Pennsylvania
Health Care Cost Containment Council 2012). In
Pennsylvania, Medicaid patients accounted for 4.7
percent of ASCs’ diagnostic and surgical procedures
in 2011, compared with 12.0 percent of HOPDs’
procedures.'® Commercially insured and Medicare
patients represented a higher share of ASC procedures
than HOPD procedures (87.3 percent vs. 78.2 percent).
Although Pennsylvania data may not be nationally
representative, national estimates from the National
Survey of Ambulatory Surgery (NSAS), conducted
by the Centers for Disease Control and Prevention,
also show that ASCs treat a smaller share of Medicaid
patients than hospitals. According to the NSAS
data, ambulatory surgery visits by Medicaid patients
accounted for 3.9 percent of total visits to freestanding
ASCs in 2006, compared with 8.1 percent of total ‘'visits
to hospital-based surgery centers.!!

(continued next page)

TABLE :
5-2 Comparison of average patient risk scores in HOPDs and ASCs for
10 most frequently provided ASC procedure groups, 2010
Average patient risk score
Percent of total

Procedure group (APC) HOPD ASC ASC volume
Cataract procedure with 1OL insert 1.24 1.19 19.8%
Lower Gl endoscopy 1.22* 1.08 15.7
Level lll nerve injections 1.34 1.33 13.9
Level | upper Gl procedures 1.54 1.36 11.0
Laser eye procedures 1.33 1.28 5.5
Level | nerve injections 1.37 1.35 4.8
Colorectal cancer screening: Colonoscopy 1.00* 0.90 27
Level Il nerve injections 1.37 1.28 2.2
Leve! | arthroscopy 1.00* 0.89 1.5
Level IIl repair and plastic eye procedures 1.37 1.30 1.5
Total 787

Note:  HOPD (hospital outpatient department), ASC {ambulatory surgical center], APC [ambulatory payment classification), IOL {intraocular lens), G

(gastrointesfinal). Services are combined into APC groups.

*Difference between average HOPD risk score and average ASC risk score is statistically significant {p < 0.05). Risk scores were calculated using
the CMS-hierarchical condition categories risk-adjustment madel used in Medicare Advantage to measure patient severity. These risk scores predict
beneficiaries’ relative cosfliness based on diagnoses from the prior year and demographic information.

Source: MedPAC analysis of 100 percent carrier standard analyftic file, 2010.
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Differences in types of patients treated in ambulatory surgical centers and
hospital outpatient departments (cont.)

Several factors could explain why ASCs treat a smaller commercially insured patients. In addition, many state
share of Medicaid patients (including dual eligibles) Medicaid programs do not pay Medicare’s cost sharing
than HOPDs. A study by Gabel and colleagues suggests  for dual eligibles if the Medicare rate for a service
that insurance coverage influences a physician’s minus the cost sharing is higher than the Medicaid
decision to refer a patient to an ASC or to a hospital rate for the service (Medicare Payment Advisory
(Gabel et al. 2008). This study examined referral Commission 2010a). In states that do not pay the cost
patterns for physicians in Pennsylvania who sent most . sharing for ASC services used by dual eligibles, ASCs
of their patients to physician-owned ASCs rather than could be discouraged from treating these patients.
HOPDs. These physicians were much more likely to Finally, dual-eligible beneficiaries are more likely to
refer their commercially insured and Medicare patients report that their usual source of care is an HOPD or
than their Medicaid patients to a physician-owned ASC.  hospital emergency department (ED) than are Medicare
They sent more than 90 percent of their commercial beneficiaries who have other types of supplemental
and Medicare patients—but only 55 percent of their coverage (Centers for Medicare & Medicaid Services
Medicaid patients—to an ASC instead of a hospital. 2012a). If a patient has an HOPD or ED as his usual

. source of care, physicians may be more likely to refer
The loc'au(‘)n of {\SCS may also lead to a smaller share the patient to an HOPD for surgical care than they
of Medicaid patu':nts; for e)'(ample.:, ASC owners may would patients who have a usual source of care in
choose to locate in areas with a high proportion of another setting. M

Capacity and supply of providers: Number of ASCs percent in both 2010 and 2011 (Table 5-3). This slower

has increased, but growth has slowed growth continued into 2012, as the number of ASCs
The number of Medicare-certified ASCs increased increased by 0.3 percent to 5,359 during the first three
substantially from 2006 through 2008 but has grown more quarters of 2012 (an annual growth rate of 0.4 percent).
slowly sinee theq. From 200_6 through 2008, the number Several factors might explain the relatively slow growth
of Medicare-certified ASCs increased by 5.1 percent per
. . . from 2009 through the first three quarters of 2012;
year on average. During this period, an average of 318 new
facilities entered the program each year, while an average * The economy is experiencing a sluggish recovery after
of 79 closed or merged with other facilities. However, the the economic downturn that began in the fall of 2008,
growth rate decelerated to 2.2 percent in 2009 and 1.8 which has dampened demand for physicians’ services
TABLE
5-3 Number of Medicare-certified ASCs grew by 17 percent, 2006-2011
2006 2007 2008 2009 2010 2011

Number of centers 4,567 4,838 5,045 5,157 5,252 5,344

New centers 328 345 281 218 189 153

Exiting centers 89 74 74 106 94 61
Net percent growth in number of centers from previous year 5.5% 5.9% 4.3% 2.2% 1.8% 1.8%

Note:  ASC {ambulatory surgical center).

Source; MedPAC andlysis of Provider of Services file from CMS, 2011.
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TABLE
5-4

‘Most Medicare-certified ASCs
are urban and for profit

ASC type 2006 2011
Urban 21% 1%
Rural 9 9
For profit 96 97
Nonprofit 4 3

Note:  ASC {ambulatory surgical center).

Source: MedPAC andlysis of Provider of Services file from CMS, 2011.

and elective surgeries (Deutsche Bank 2012b, Kaiser
Family Foundation 2011, Keehan et al. 2012).

*  The ASC payment system underwent a substantial
revision in 2008, and investors may be responding to
the large changes in payment rates that occurred under
that revision.

»  Payment rates for most ambulatory surgical services
are 78 percent higher in the OPPS than in the ASC
payment system, which has influenced some ASC
owners to sell their facilities to hospitals and caused
some health care systems to expand their HOPDs
rather than establish new ASCs (North Carolina
Department of Health and Human Services 2008, State
of‘Connecticut 2011).

¢ There may be limited opportunities to develop new
facilities because most physicians who perform
procedures in ASCs are already affiliated with an ASC
(Cain Brothers 2011).

+ Physicians are increasingly choosing to be employed by
hospitals rather than work in an independent practice
(Berenson et al. 2012, Mathews 2012, Pettypiece
2012). Physicians employed by hospitals are more
likely to provide ambulatory surgical services in their
HOPD:s than in a freestanding ASC.

To provide a more complete picture of capacity in ASCs,
we also examined the change in the number of ASC
operating rooms. From 2006 through 2011, the number of
ASC operating rooms increased at almost the same rate as
the number of ASCs (3.0 percent per year vs. 3.2 percent
per year). The mean number of operating rooms per ASC
decreased slightly from 2.8 to 2.7, although the median
number of operating rooms per facility was 2 in both years.

ASCs are concentrated geographically. As of 2011,
Maryland had the most ASCs per fee-for-service (FFS)
beneficiary, followed by Idaho, Washington, and Georgia;
each state had more than 30 ASCs per 100,000 FFS
beneficiaries with Part B coverage. Vermont had the fewest
ASC:s per FES beneficiary, followed by West Virginia,
Kentucky, and New York; each state had fewer than 6 per
100,000 FFS beneficiaries.'? In addition, in 2011, most
Medicare-certified ASCs were for profit and located in
urban areas, a pattern that has not changed over time (Table
5-4). Beneficiaries who do not live near an ASC can obtain
ambulatory surgical services in HOPDs and, in some cases,
physicians’ offices. In addition, beneficiaries who live

in rural areas may travel to urban areas to receive care in
ASCs.

Continued growth in the number of Medicare-certified
ASCs suggests that Medicare’s payment rates have been
at least adequate. However, Medicare payments are not

a substantial source of revenue for ASCs, on average
(Medical Group Management Association 2009). Other
factors have also likely influenced the long-term growth in
the number of Medicare-certified ASCs:

*  Changes in clinical practice and health care technology
have expanded the provision of surgical procedures in
ambulatory settings.

* ASCs may offer patients greater convenience than
HOPD:s in terms of better locations, the ability to
schedule surgery more quickly, and shorter waiting
times.

*  For most procedures covered under the ASC payment
system, beneficiaries’ copayments are lower in ASCs
than in HOPDs."

* Physicians have greater autonomy in ASCs than in
HOPDs, which enables them to design customized
surgical environments and hire specialized staff.

¢ Unlike physicians who perform surgery in HOPDs,
physicians who invest in ASCs and perform surgery
there can increase their revenue by receiving a share of
ASC facility payments. The federal anti-self-referral
law (also known as the Stark Law) does not apply to
surgical services in ASCs.

*  Because physicians can probably perform more
procedures in ASCs than in HOPDs in the same amount
of time, they can earn more professional fees.
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Number of services grew from 2006 to 2011

We examined growth in the number of ASC surgical

services provided per FFS beneficiary. From 2006 through

2010, the volume of surgical services per FFS beneficiary

increased by an average of 5.7 percent per year and by 1.9
percent in 2011 (Table 5-5).

The 2008 revision of the ASC payment system substantially
increased the number of covered services. We evaluated

the effect of the increase by breaking down the growth in
service volume from 2010 through 2011 into two parts:

the portion due to surgical services newly covered after
2007 and the portion due to surgical services covered in
both 2007 and 2011. Our analysis indicates that services
newly covered after 2007 grew by 3.9 percent in 2011, and
services covered in both 2007 and 2011 grew by 1.7 percent
in 2011 (Table 5-5).14 The most commonly provided
services that were newly covered after 2007—which also
showed strong growth in other ambulatory settings—
include trabeculoplasty by laser eye surgery, arthrocentesis
by aspiration or injection of a major joint or bursa, and
intravitreal injection of a pharmacological agent.

Although newly covered services had strong growth in
2011, the services that have historically contributed the
most to overall volume continued to constitute a large share
of the total in 2011. For example, cataract removal with
intraocular lens insertion had the highest volume in both
2007 and 2011, accounting for 20 percent of volume in
2007 and 18.percent in 2011. Moreover, 19 of the 20 most
frequently provided services in 2007 were among the 20
most frequently provided in 2011 (Table 5-6, p. 114). For
these 20 services, volume per FFS beneficiary increased by
an average of 1.7 percent per year from 2007 through 2011.
However, these 20 services accounted for a smaller share
of total ASC volume in 2011 than in 2007 (67.8 percent vs.
74.6 percent), which indicates that ASCs are providing an
increasingly diverse set of procedures.

Surgical services migrated from HOPDs to ASCs
between 2006 and 2010, but frend has stalled

Although the growth of services provided in ASCs from
2006 to 2010 may reflect the migration of procedures

from HOPDs to ASCs, this trend appears to have stalled.
‘We compared volume growth from 2006 through 2011 for
services provided in ASCs with the growth of ASC-covered
services provided in HOPDs. We limited this analysis to
services that were covered in the ASC payment system in
2006, as the inclusion of services covered in the OPPS in
2006 that became covered in the ASC payment system after
2006 would have biased the results.

TABLE
5-5 Volume of ASC services per FFS
beneficiary has continued to grow
Average annual
volume growth
per FFS
Time period beneficiary
2006 through 2010 5.7%
2010 through 2011 1.9
Services covered in both 2007 and 2011 1.7
Services newly covered after 2007 3.9

Note:  ASC (ambulatory surgical center), FFS (fee-for-service).

Source: MedPAC analysis of 5 percent carrier standard analytic files, 2006,
2007, 2010, and 2011.

From 2006 through 2010, the number of ASC-covered
surgical services per FES beneficiary grew by 5.8 percent
per year in ASCs and by 0.1 percent in HOPDs, which
suggests that these surgical services may have migrated
from HOPDs to ASCs during that period. In-2011, however,
surgical services increased at a lower rate in ASCs than in
HOPDs (1.8 percent vs. 3.8 percent). ’

Although surgical volume growth was higher in HOPDs
than ASCs in 2011, there is no strong evidence of a shift

of services from ASCs to HOPDs. For example, the 22
most frequently provided ASC services—represented by
Healthcare Procedure Coding System codes—constitute
about 70 percent of ASC volume. None of these services
shows strong evidence of a shift from ASCs to HOPDs in
2011, such as a large decline in the volume provided in
ASCs and a large increase in HOPDs. Outside of the 22
most frequently provided ASC services, some services have
declined in ASCs but increased in HOPDs. For example;
nerve procedures decreased by 3.7 percent in ASCs in 2011
and increased by 10.1 percent in HOPDs.!? However, other
types of procedures increased in ASCs and decreased in
HOPD:s. For example, the category of services that includes
Level II through Level V repair and plastic eye surgeries
increased by 5.1 percent in ASCs in 2011 and decreased
by 7.0 percent in HOPDs.'® A factor that may have
contributed to the higher volume growth of procedures

in HOPDs in 2011 is a shift of services from physicians’
offices to HOPDs, as hospital employment of physicians
has increased.

Other data also suggest that the migration of services from
HOPDs to ASCs has stalled. In Pennsylvania, ASCs’ share
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TABLE

5-6 Most frequently provided ASC services in 2011 were similar in 2007
2007 2011
: Percent Percent
Surgical service of volume Rank of volume Rank
Cataract surgery w/ |OL insert, 1 stage 19.9% 1 17.0% 1
Upper Gl endoscopy, biopsy 7.9 2 8.0 2
Diagnostic colonoscopy 59 3 3.6 )
Colonoscopy and biopsy 5.5 4 57 3
After cataract laser surgery 5.4 5 3.9 6
Lesion removal colonoscopy, snare technique 4.8 6 4.4 4
Injection spine: lumbar, sacral (caudal) 4.3 7 3.6 7
Injection foramen epidural: lumbar, sacral 3.1 8 4.1 5
Injection paravertebral: lumbar, sacral add on* 2.9 9 1.9 11
Injection paravertebral: lumbar, sacral* 1.9 10 2.2 9
Lesion removal colonoscopy, biopsy forceps or bipolar cautery 1.7 11 1.0 19
Colon cancer screen, not high-risk individual 1.7 12 1.4 14
Injection foramen epidural add on 1.6 13 2.1 10
Upper Gl endoscopy, diagnosis 1.5 14 1.2 16
Colorectal screen, high-risk individual 1.4 15 1.8 12
Cystoscopy 1.3 16 1.1 18
Destruction paravertebral nerve, add on 1.1 17 1.6 13
Revision of upper eyelid 0.9 18 0.9 20
Cataract surgery, complex 0.9 19 1.3 15
Injection spine: cervical or thoracic 0.9 20 0.9 21
Total 74.6 67.8
Note:  ASC {ambulatory surgical center), IOL (intraocular lens], G (gastrointestinal).

*The description of these services changed in 2010 to include imaging guidance.

Source: MedPAC analysis of 5 percent carrier standard analytic claims files, 2007 and 2011.

of outpatient diagnostic and surgical procedures performed
on all patients increased dramatically between 2000 and
2009, from 10.2 percent to 32.5 percent, but did not change
between 2009 and 2011 (Pennsylvania Health Care Cost
Containment Council 2012).

We believe it is desirable to maintain beneficiaries’ access
to ASCs because services provided there are less costly

to Medicare and beneficiaries than services delivered

in HOPDs. Our comparison of the number of cataract
surgeries with intraocular lens insertion provided in ASCs
with those in HOPD:s illustrates this point. We found that,
from 2006 through 2011, the proportion of these procedures
provided in ASCs increased from 65 percent to 71 percent.
Meanwhile, the payment rate for these procedures in 2011
was $951 in ASCs compared with $1,691 in HOPDs.
Medicare’s portion of this payment was $761 in ASCs and
$1,195 in HOPDs, while the beneficiary’s copayment was

$190 in ASCs and $496 in HOPDs. Moreover, ASCs offer
patients additional advantages over HOPDs, such as more
convenient locations and shorter waiting times.

However, we must be attentive to the fact that most

ASCs have some degree of physician ownership, and this
ownership could give physicians an incentive to perform
more surgical services than they would if they provided
outpatient surgery only in HOPDs. This additional volume
could partially offset the effect of lower rates in ASCs on
Medicare spending. Recent studies offer limited evidence
that physicians with an ownership stake in an ASC perform
a higher volume of certain procedures than nonowning
physicians (Hollingsworth et al. 2010, Mitchell 2010,
Strope et al. 2009). One study, using a proxy measure

of physician ownership of ASCs in Florida, found that
physicians who invested in ASCs increased their volume
of four common surgical procedures in all settings more
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TABLE
5-7

Medicare payments to ASCs have grown, 2006-2011

2006 2007 2008 2009 2010 2011
Medicare payments (billions of dollars} $2.8 $2.9 $3.1 $3.2 $3.3 $3.4
Medicare payments per FFS beneficiary $85 $89 $97 $102 $104 $106
Percent change per FFS beneficiary from previous year 8.6% 5.0% 8.1% 5.3% 2.0% 2.2%

Nofe:
Payments include new technology intraocular lenses.

Source: MedPAC analysis of data from the Office of the Actuary at CMS.

ASC (ambulatory surgical center), FFS (fee-for-service). Medicare payments include progrom spending and beneficiary cost sharing for ASC facility services.

rapidly than nonowning physicians (Hollingsworth et

al. 2010).!7 Although this study had limitations (it was
based on a single state, used a proxy measure of physician
ownership, and did not examine whether the additional
procedures were inappropriate), it suggests that physician
ownership of ASCs is associated with greater overall
volume of surgical procedures.

Two studies found that the growth of ASCs in a market is
associated with higher overall volume of certain procedures
(Hollingsworth et al. 2011, Koenig and Gu 2013). The first
study, which was limited to Florida, found that the volume
of colonoscopy:and upper gastrointestinal endoscopy

in ambulatory settings increased at faster rates in health
care markets after ASCs entered the markets compared
with markets that had no ASC entry (Hollingsworth et

al. 2011). The authors found no significant relationship
between ASC entry and the growth of cataract surgery or
cancer-directed breast surgery. The second study examined
national Medicare data and found that an increase in the
number of ASC operating rooms in a state was associated
with additional colonoscopy procedures in all outpatient
settings (Koenig and Gu 2013). However, there was no
significant relationship between growth in the number of
ASC operating rooms and the volume of cataract surgery,
upper gastrointestinal procedures, or arthroscopy. Based on
the results of these studies, it is plausible that reductions in
Medicare spending due to lower payment rates for ASCs
could be partially offset by a higher overall number of
certain procedures.

Providers’ access to capital: Growth in
number of ASCs suggests adequate access

Owners of ASCs require capital to establish new facilities
and upgrade existing ones. The change in the number of
ASCs is the best available indicator of ASCs’ ability to

obtain capital. The number of ASCs continued to increase in
2011, although at a slower rate than in previous years (Table
5-3, p. 111). This slowing growth may reflect the sluggish
pace of recovery from the downturn in the economy that
began in the fall of 2008, the widening difference between
payment rates in the ASC payment system and the OPPS,
and the increase in physician employment by hospitals. In
2008, the average payment rate for most services provided
in ASCs was 62.6 percent of what would have been paid

in HOPDs. This- percentage fell to 56.5 in 2011. However,
Medicare accounts for a relatively small share of ASCs’

. overall revenue on average, so factors other than Medicare

payments may have a larger effect on access to capital for
this sector.

In addition, the only publicly traded ASC chain—
Amsurg—continues to acquire new ASCs, which indicates
that it has sufficient access to capital. During the third
quarter of 2012, for example, the company announced

its intention to acquire 15 new facilities (it currently has
over 220 facilities) (Deutsche Bank 2012a). We caution,
however, that this chain represents only 4 percent of

all Medicare-certified ASCs, so its experience may not
represent the entire ASC sector.

Medicare payments: Payments have
increased rapidly

In 2011, ASCs received about $3.4 billion in Medicare
payments and beneficiaries’ cost sharing (Table 5-7).
Spending per FFS beneficiary increased by an average

of 5.1 percent per year from 2006 through 2010 and by
2.2 percent in 2011. CMS increased the ASC conversion
factor by 0.2 percent in 2011. Annual changes in spending
on ASC services can be affected by the amount of
spending on new technology intraocular lenses (NTIOLSs)
because the number of NTIOLs that are eligible for
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Creating a value-based purchasing program for ambulatory surgical centers

o improve the quality of care provided
I to beneficiaries in ambulatory surgical

centers (ASCs), the Commission previously
recommended that CMS implement a value-based
purchasing (VBP) program to reward high-performing
providers and penalize low-performing providers
(Medicare Payment Advisory Commission 2012).
CMS should also publicly report quality measurement
results to help consumers compare quality among
facilities. CMS established a Quality Reporting
Program for ASCs that requires them to submit quality
data beginning in October 2012; ASCs that do not
submit data will have their annual update reduced
by 2 percentage points in 2014, However, Medicare
payments to ASCs would not be adjusted based on the
provider’s actual performance on quality measures.
CMS currently lacks the statutory authority to
implement a VBP program for ASCs.

The Commission supports the quality data reporting
program for ASCs but believes that, eventually,
high-performing ASCs should be rewarded and low-
performing facilities should be penalized through
the payment system. In our March 2012 report, the
Commission made the following recommendation:

The Congress should direct the Secretary to
implement a value-based purchasing program for
ambulatory surgical center services no later than
2016.

The current quality reporting program could lay the
foundation for a VBP program. Consistent with the

Commission’s overall position on VBP (also known as
pay-for-performance) programs in Medicare, an ASC
VBP program should include a relatively small set of
measures to reduce the administrative burden on ASCs.
and CMS, and the measure set should primarily focus
on clinical outcomes, as Medicare’s central concern
should be improving outcomes across all ASCs and
over time. The program should also include some
clinical process, structural, and patient experience
measures. Several of these indicators are already

being reported through the ASC Quality Reporting
Program, but other measures need to be developed,
such as a surgical site infection (SSI) indicator and a
patient experience measure. An ASC VBP program
should reward ASCs for improving care and exceeding
quality benchmarks. In addition, funding for the

VBP incentive payments should come from existing
Medicare spending for ASC services. Initially, funding
for the incentive payments should be set at 1 percent to
2 percent of aggregate ASC payments. The size of this
pool should be expanded gradually as more measures
are developed and ASCs become more familiar with the
program.

CMS should consider incorporating the following
outcome measures into an ASC VBP program:

* patient fall in the ASC;
¢ patient burn;

* wrong site, wrong side, wrong patient, wrong
procedure, wrong implant;

(continued next page)

separate payment changes from year to year. Therefore,
we also examined the change in Medicare spending on
surgical services provided in ASCs excluding spending on
NTIOLs. In 2011, per capita spending on surgical services
increased 2.6 percent. Per capita spending on surgical
services newly covered after 2007 increased 4.5 percent,
and spending on surgical services covered in both 2007
and 2011 increased 2.6 percent.

How should Medicare payments change
in 2014?

Our payment adequacy analysis indicates that the number
of Medicare-certified ASCs has increased, beneficiaries’
use of ASCs has increased, and access to capital has

been adequate. However, our information for assessing
payment adequacy is limited because, unlike other types of
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* hospital transfer or admission after an ASC -
procedure, whether the patient is transferred
directly to the hospital from the ASC or admitted
to the hospital after returning home from an ASC
procedure; and

¢ SSI rate.

The first three outcome measures listed above are
patient safety indicators identified by the National
Quality Forum as “serious reportable events,” which
are defined as errors in medical care that are clearly
identifiable and measurable, usually preventable,
serious in their consequences for patients, and indicate
a problem in a health care facility’s safety systems.
ASCs have begun reporting these claims-based
measures under the ASC Quality Reporting Program.
Because these indicators represent errors that are
usually preventable, they could be measured against an
absolute national benchmark that starts very low and is
reduced over time to a rate that approaches zero.

By contrast, the last two outcome measures listed above
(hospital transfer or admission after an ASC procedure
and SSI raté) may occur at low rates even in the highest
quality facilities. Therefore, an ASC’s performance

Creating a value-based purchasing program for ambulatory surgical centers (cont.)

on these indicators should be measured against the
performance of other ASCs rather than an absolute
benchmark. Because certain ASCs may report small
numbers of cases for the calculation of these measures,
the rates reported for these providers could vary
substantially from one observation period to the next,
due solely to random statistical variation. To address
this issue, CMS could consider using a composite
measure that would aggregate the rates for several
measures of rare events into a single rate or using data
from multiple years for a single measure.

Because measures of patient experience provide
information on patients’ perceptions of access to care
and how well their providers communicate with them,
the Commission supports the development of a survey
to measure patients’ perceptions of their ASC care. We
recognize that scores on a patient experience measure
may be similar across facilities because ASCs usually
provide low-risk procedures to patients who-tend to be
less complex than patients treated in hospital outpatient
departments. If patient experience scores turn out to
be similar across all ASCs, CMS could assign this
measure less weight in determining an ASC’s overall
performance. B

facilities, Medicare does not require ASCs to submit cost
data. We also do not yet have information on the quality
of care in ASCs because they did not begin submitting
quality data to CMS until October 2012. The Commission
has recommended that Medicare develop a value-based
purchasing program that would use ASC quality data to
reward high-performing and penalize low-performing
providers, but CMS does not have the statutory authority
to implement such a program (see text box).

Cost data would enable the Commission to examine the
growth of ASCs’ costs over time and analyze Medicare
payments relative to the costs of efficient providers, which
would help inform decisions about the ASC update. Cost
data are also needed to examine whether an alternative
input price index would be an appropriate proxy for

ASC costs or an ASC-specific market basket should be
developed. As discussed in the text box on pp. 118-119,
the Commission previously expressed concern that the

price index that CMS uses to update ASC payments (the
CPI-U) may not reflect ASCs’ cost structure (Medicare
Payment Advisory Commission 2010b). CMS has also
concluded that it needs data on ASC costs to determine
whether there is a better alternative than the CPI-U

to measure changes in ASCs’ input costs (Centers for
Medicare & Medicaid Services 2012b).

Although CMS and ASCs have expressed concern that
requiring ASCs to submit cost data may impose a burden
on these facilities, we believe it is feasible for ASCs to
provide a limited amount of cost information (Centers
for Medicare & Medicaid Services 2011). Even though
ASCs are generally small facilities that may have limited
resources for collecting cost data, such businesses typically
keep records of their costs for filing taxes and other
purposes. To minimize the burden on CMS and ASCs,
CMS should create a streamlined process for ASCs to
track and submit a limited amount of cost data. One such
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Revisiting the ambulatory surgical center market basket

( :MS uses the consumer price index for all
urban consumers (CPI-U) as the market basket
to update ambulatory surgical center (ASC)
payments. Because of our concern that the CPI-U
may not reflect ASCs’ cost structure, the Commission
examined in 2010 whether an alternative market
basket index would better measure changes in ASCs’
input costs (Medicare Payment Advisory Commission
2010b). Using data from a Government Accountability
Office (GAO) survey of ASC costs in 2004, we
compared the distribution of ASC costs with the
distribution of hospital and physician practice costs. We
found that ASCs’ cost structure is different from that of
hospitals and physicians’ offices. '

Although CMS has historically used the CPI-U as the
basis for Medicare’s annual updates to ASC payments,
the mix of goods and services in this price index
probably does not reflect ASC inputs. The CPI-U

- is based on a sample of prices for a broad mix of
goods and services, including food, housing, apparel,
transportation, medical care, recreation, personal care,
education, and energy (IHS Global Insight 2009). The
weight of each item is based on spending for that item
by a sample of urban consumers during the survey
period. Although some of these items are probably used

by ASCs, their share of spending on each item is likely
very different from the CPI-U weight. For example,
housing accounts. for 43.4 percent of the entire CPI-U
(Bureau of Labor Statistics 2009).

‘We explored whether one of two existing Medicare
indexes would be an appropriate proxy for ASC input
costs: the hospital market basket, which is used to
update payments for inpatient and outpatient hospital
services, or the practice expense component of the
Medicare Economic Index (MEI), which measures
changes in physicians’ practice expenses. It is
reasonable to expect that ASCs have many of the same
types of costs as hospitals and physicians’ offices, such
as medical equipment, medical supplies, building-
related expenses, clinical staff, administrative staff, and
malpractice insurance.

We used ASC cost data from the GAO survey to
compare the distribution of ASC costs with the
distribution of hospital costs (derived from the hospital
market basket) and physician practice expenses
(derived from the practice expense portion of the MEI).
Our March 2010 report has more details on the method
(Medicare Payment Advisory Commission 2010b).
Although the GAO data are not sufficient for comparing

(continued next page)

mechanism could be annual surveys of a random sample
of ASCs with mandatory response. CMS conducted cost
surveys of a sample of ASCs in 1986 and 1994, and the
Government Accountability Office conducted a survey of
ASC costs in 2004. Another approach would be to require
all ASCs to submit streamlined cost reports on an annual
basis.

To enable the Commission and other analysts to determine
the relationship between Medicare payments and the costs
of efficient ASCs, ASCs would probably need to submit
the following information:

¢ total costs for the facility;

¢ Medicare unallowable costs (e.g., entertainment,
promotion, and bad debt);

costs of clinical staff that bill Medicare separately,
such as anesthesiologists and clinical nurse
anesthetists (these costs would be excluded from
the facility’s costs because these clinicians are paid
separately under Medicare);

» total charges across all payers and charges for
Medicare patients (CMS could allocate total facility
costs to Medicare based on Medicare’s proportion of
total charges);

* total Medicare payments; and

» total Medicare visits (this information would enable
CMS to validate the cost data with Medicare claims
data).
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Revisiting the ambulatory surgical center market basket (cont.)

each category of costs across settings, they suggest that
ASCs have a different cost structure from hospitals and
physicians’ offices. ASCs appear to have a much higher
share of expenses related to medical supplies and drugs
than the other two settings, a much smaller share of
employee compensation costs than hospitals, and a
smaller share of all other costs (such as rent and capital
costs) than physicians’ offices. ASCs’ larger share of -
costs for medical supplies and drugs could be related to
their high volume of cataract removal and lens insertion
procedures. These procedures use intraocular lenses,
which are included in the medical supplies category
and are relatively expensive. Another factor could

be that ASCs primarily perform surgical procedures,
whereas hospitals and physicians’ offices provide a
significant number of imaging, tests, and evaluation
and management services, which probably have lower
supply costs than surgical procedures.

Since our 2010 analysis, CMS also considered whether
the hospital'market basket or the practice expense
component of the MEI is a better proxy for ASC costs
than the CPI-U (Centers for Medicare & Medicaid
Services 2012b). However, CMS believes that the
hospital market basket does not align with the cost

structure of ASCs because hospitals provide a much
wider range of services than ASCs, such as room and
board and emergency care. Therefore, the agency
concluded that it needs data on the cost inputs'of ASCs
to determine whether there is a better alternative than
the CPI-U to measure changes in ASC input costs.
CMS asked for public comment on the feasibility of
collecting cost information from ASCs but did not
propose a plan to collect cost data.

The ASC cost data from GAO used in our comparative
analysis are nine years old and do not contain
information on several types of costs. Therefore, the
Commission has recommended several times that

the Congress require ASCs to submit new cost data

to CMS (Medicare Payment Advisory Commission
2010b, Medicare Payment Advisory Commission 2011,
Medicare Payment Advisory Commission 2012). CMS
should use this information to examine whether an
existing Medicare price index is an appropriate proxy
for ASC costs or an ASC-specific market basket should
be developed. A new ASC market basket could include
the same types of costs that appear in the hospital
market basket or MEI but with different cost weights
that reflect the unique cost structure of ASCs. B

In addition to the information described above, CMS
would need to collect data on specific cost categories

to determine an appropriate input price index for ASCs.
For example, CMS would need data on the share of
ASCs’ costs related to employee compensation, medical
supplies, medical equipment, building expenses, and other
professional expenses (e.g., legal, accounting, and billing
services). CMS should use this information to examine
the cost structure of ASCs and determine whether an
existing Medicare price index is an appropriate proxy for
ASC costs or an ASC-specific market basket should be
developed.

CMS increased the ASC conversion factor by 0.2 percent
in 2011, 1.6 percent in 2012, and 0.6 percent in 2013.
The update for 2013 was based on a projected 1.4 percent
increase in the CPI-U, minus a 0.8 percent deduction

for multifactor productivity growth, as mandated by

the Patient Protection and Affordable Care Act of 2010
(PPACA).1

Update recommendation

In recommending an update to the ASC conversion
factor for 2014, the Commission balanced the following
" objectives:

* maintain beneficiaries’ access to ASC services;
e pay providers adequately;

¢ hold down the burden on the beneficiaries, workers,
and firms who finance Medicare;

*  maintain the sustainability of the Medicare program
by appropriately restraining spending on ASC
services;
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* keep providers under financial pressure to constrain
costs; and

* require ASCs to submit cost data.

In balancing these goals, the Commission concludes that
the ASC update for 2014 should be eliminated and that the
Congress should require ASCs to submit cost data.

RECOMMENDATION 5

The Congress should eliminate the update to the payment
rates for ambulatory surgical centers for calendar year
2014, The Congress should also require ambulatory
surgical centers to submit cost data.

On the basis of our payment adequacy indicators, the
importance of maintaining financial pressure on providers
to constrain costs, and the lack of ASC cost and quality
data, we believe that ASC payment rates should not be
increased for 2014. The indicators of payment adequacy
for which we have information are positive: The number
of Medicare-certified ASCs continues to grow, as does
beneficiaries’ use of ASC services, and ASCs have
adequate access to capital. Therefore, although we do not
have cost and quality data, the indicators we have suggest
that payments have been at least adequate.

As we have stated in prior reports, it is vital that CMS
begin collecting cost data from ASCs without further
delay. The lackof such data for ASCs is one reason why
our recommended update for ASCs is lower than that for
HOPDs (1.0 percent for 2014) (Chapter 3 of this report).
Cost data would enable the Commission to examine the

growth of ASCs’ costs over time and evaluate Medicare
payments relative to the costs of efficient providers, which
would help inform decisions about the ASC update. Such
data are also needed to analyze whether an alternative
input price index would be an appropriate proxy for

ASC costs or an ASC-specific market basket should be
developed.

Spending

e CMS has decided to increase ASC payment rates by
the change in the CPI-U (Centers for Medicare &
Medicaid Services 2007). PPACA requires that the
update factor be reduced by a multifactor productivity
measure. The currently projected CPI-U increase for
2014 is 1.9 percent, and the forecast of productivity
growth for 2014 is 0.4 percent, resulting in a projected
update of 1.5 percent for 2014 (IHS Global Insight
2012). However, we recommend that the update be
eliminated. Therefore, relative to the statutory update,
our recommendation would decrease federal spending
by less than $50 million in the first year'and by less
than $1 billion over five years.

" Beneficiary and provider

*  Because of the growth in the number of Medicare-
certified ASCs and the volume of ASC services, we
do not anticipate that this recommendation would
diminish beneficiaries’ access to ASC services or
providers’ willingness or ability to provide those
services.

¢ ASCs would incur some administrative costs to track
and submit cost data. H
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Endnotes

9

Because CMS updates payment rates in the OPPS and the
PFS independently of each other, it is possible for the ASC
payment rate for an office-based procedure to be based on the
OPPS relative weight in one year and the PFS rate the next
year (or vice versa).

ASCs and HOPDs receive the same amount for drugs that
are paid for separately under the OPPS and for pass-through
devices.

GAQO surveyed a random sample of 600 ASCs to obtain cost
data from 2004; they received reliable cost data from 290
facilities.

The average time includes time spent by the patient in the
operating room and postoperative recovery room.

The Medicare Prescription Drug, Improvement, and
Modemization Act of 2003 eliminated a requirement that the
Secretary collect cost data from ASCs every five years.

Medicare’s share of total ASC revenue varies by type of
ASC, rangingfrom 7 percent for ASCs that specialize in
orthopedic procedures to 43 percent for ASCs that specialize
in ophthalmology cases (Medical Group Management
Association 2009).

Because some states have a disproportionately high number
of ASCs per.beneficiary (Maryland, Idaho, Washington, and
Georgia), we:weighted beneficiaries so that in each state the
percentage of beneficiaries receiving care in ASCs matched
the national percentage. This process prevented idiosyncrasies
in states that have high concentrations of ASCs from biasing
the results. The analysis excluded beneficiaries who received
services that Medicare does not cover in ASCs.

The CMS-HCC model is an abbreviated version of the full
HCC model. The full HCC model includes 189 disease
categories, while the CMS-HCC includes 70. We excluded
beneficiaries who had missing risk scores and beneficiaries
who were new Medicare enrollees in 2010 because those
beneficiaries’ risk scores were not based on diagnosis data.
Our analysis included only surgical procedures that were
covered in the ASC payment system in 2010.

‘We dropped APCs that did not have any ASC volume.

10 These data are based on 266 ASCs and 165 hospitals.

11 The sample of freestanding ASCs in the NSAS includes

facilities listed in the 2005 Verispan Freestanding Outpatient
Surgery Center Database and Medicare-certified ASCs from
CMS’s Provider of Services file (Cullen et al. 2009).

12

13

14

15

16

17

18

‘Whether a state has certificate-of-need (CON) laws for ASCs
appears to affect the number of ASCs in the state. Twenty-

six states and the District of Columbia have CON laws for
ASCs. The 12 states with the lowest number of ASCs per FFS
beneficiary all have CON laws, while only 4 of the 10 states
that have the highest number of ASCs per beneficiary have
CON laws. Among these four states, Maryland and Georgia
have exceptions in their CON requirements for ASCs that
make it easier to establish new ASCs.

By statute, the copayment for a service paid under the OPPS
cannot exceed the hospital inpatient deductible ($1,184

in 2013). The ASC payment system does not have the

same limitation on copayments, and for a few services the
ASC copayment exceeds the inpatient deductible. In these
instances, the ASC copayment exceeds the OPPS copayment.

Our analysis of service volume in 2011 included surgical
procedures only, as nearly all these procedures had Current
Procedural Terminology codes in the range 10000-69999.
Our analysis did not include nonsurgical services, such as
radiology services, brachytherapy sources, drugs, and pass-
through devices. In addition, it did not include services that
were packaged in 2011.

Nerve procedures are represented by APCs 220 and 221.

This group of services is represented by APCs 239 through
242,

This study assumed that physicians who performed at least
30 percent of their outpatient surgeries at a given ASC within
a year were ASC owners. The four procedures for which
there was a significant relationship between ASC ownership
and volume were carpal tunnel release, cataract excision,
colonoscopy, and knee arthroscopy. There was no significant
relationship for myringotomy with tube placement.

Unlike update factors for other providers, such as the hospital
market basket, the CPI-U is an output price index that already
accounts for productivity changes (Centers for Medicare &
Medicaid Services 2012b). Nevertheless, CMS is mandated to
subtract multifactor productivity growth from the increase in
the CPI-U.
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Executive Summary

Outpatient services, including outpatient surgery, continue to grow rapidly as technological and clinical
advancements reduce the need for customary overnight hospital stays. Outpatient care centers can be a financially
sound business decision for health care organizations and can enhance patient satisfaction by reducing their time
away from home. As outpatient services have a lower barrier to entry and significant profit potential, hospitals face
competition from independent and doctor-owned facilities. Maintaining a high standard of care is essential to

maintaining market viability.

Outpatient services traditionally include diagnostic testing, laboratory testing, radiology, therapies, and other
similar services that do not require anesthesia. Outpatient surgery services, in contrast, consist of tests and
treatments that require some form of sedation.

Outpatient services and surgery providers are meeting patients’ needs by improving the quality of patient care and
service. Press Ganey research has found a slow and steady improvement in overall patient satisfaction over the
past five years. Challenges do exist however; including registration, facility environment, attention to patient-
specific needs, and offering room for continuous improvement.

Patients have expectations for outpatient services, anticipating short wait times and high-quality care. With the
total wait time at an average of 24.5 minutes, increases in the time spent waiting can have a negative impact on a

patient’s overall perception.

Outpatient Pulse Report © 2008 by Press Ganey Associates, Inc.
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Trend in Outpatient Satisfaction

Outpatient satisfaction is gradually but steadily climbing. As the overall performance of the industry continues to
improve, facilities face greater expectations from patients. Patients are looking for comfortable, fast, and
compassionate care. Outpatient services commonly include laboratory tests, therapy, diagnostic testing, and many
other tests or treatments that typically do not require anesthesia or an inpatient visit. As hospitals have expanded
their outpatient services, they have faced stiff competition from freestanding and independent facilities. Many
facilities nationwide are leading the way to better service, evidenced by the continued upward trend in satisfaction.
To remain competitive, outpatient facilities must continue to improve the patient care experience.

Trend in Outpatient Satisfaction
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Priorities for Improvement
in Outpatient Care

Unlike hospitals, outpatient service providers have a short time to create a positive experience for patients. Most
patients are highly satisfied with their outpatient services, but small errors in service can have a negative impact
on the patient’s overall perception. The National Outpatient Priority Index identifies the service areas in greatest
need of improvement. Interestingly, four out of the five top priorities relate to how frontline staff responds to
patient needs. Whereas, in the hospital setting a staff member may have several opportunities to attend to an
unmet need, outpatients may make their concern or complaint known only once—if at all. All caregivers have a
limited window of opportunity to make a positive impression on the patient.

National Outpatient Priority Index

Priority
Survey Item Rank
Response to concerns/complaints made during your visit 1
Our sensitivity to your needs 2
How well staff worked together to provide care 3
Staff’s concern for your questions and worries 4
Waiting time in registration 5

Represents the experiences of 2,110,415 patients treated at 1,215 facilities
nationwide between January 1 and December 31, 2007

Survey items are correlated to patient
ratings of “Likelihood of your recommending our facility to others”

Service Standards—Set the Expectations for Care Delivery

Service standards are a common tool to provide practical guidance to staff members regarding patient interactions.
Standards include items such as “Ask before touching a patient,” and “Always introduce yourself to the patient.”

Developing service standards is only the first step in their implementation. After the standards are chosen
and shared, accountability is essential. Baptist Mammography Center at Macy’s, The Falls, Miami, Florida,

a Press Ganey Summit Award Winner, includes service standards in its employee evaluations as a tool to
require direct accountability for staff actions. Through this form of accountability, service standards become

an expectation, not a suggestion.

Outpatient Pulse Report © 2008 by Press Ganey Associates, Inc.
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Patient Satisfaction with Outpatient
Service Operations

Patients are very satisfied with the experience of the actual test/treatment and the personal care they receive.
These areas all score around 90, so the bar is very high for an outpatient services provider. Despite the high
scores, opportunities still exist to improve the efficiency and ease of registration and to improve the overall facility
environment. Overall, the performance of American outpatient service providers is strong.

Outpatient Satisfaction by Aspect of Service
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Represents the experiences of 2,110,415 patients treated by 1,215 facilities
nationwide between January 1 and December 31, 2007

Outpatient Pulse Report © 2008 by Press Ganey Associates, Inc.
000150



Age and Patient Satisfaction

Patient satisfaction with outpatient services generally increases with age. Outpatient services have improved
dramatically in frequency and quality compared to thirty years ago. Older patients may remember more frequent
inpatient stays and fewer outpatient options compared to today's services, and thus may have a greater
appreciation for these advances than do their younger counterparts. Younger patients have come to expect faster
service and may hold outpatient providers to a higher standard.

Outpatient Satisfaction by Age
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Represents the experiences of 2,110,415 patients treated by 1,215 facilities
nationwide between January 1 and December 31, 2007

Survey items are correlated to patient
ratings of “Likelihood of your recommending our facility to others”
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Outpatient Satisfaction by Service Type

Patients receiving radiation treatments report the highest overall satisfaction with outpatient services, followed by
patients receiving cardiac rehabilitation. Both of these services typically see patients on multiple occasions,
providing more opportunities to establish a positive relationship. Establishing such a relationship is a more notable
challenge for services such as mammography, when the patient visit is a single instance and very short. Facilities
can better connect with these patients by providing patient education information and similar services. This list is
limited to the top ten outpatient specialties; specialties below the 10 position were not included.

Top Ten Outpatient Specialties

Service Mean Rank
Radiation Oncology/Therapy 93.9 1
Cardiac Rehabilitation 93.5 2
Mammography 93.1 3
Bone Densitometry 92.9 4
Infusion Clinic 92.8 5
Cardiac Catheterization 92.6 6
Physical Therapy 92.4 7
PET Scan 92.2 8
Sleep Disorders 92.0 9
Rehab Services 92.0 10

Represents the experiences of 2,110,415 patients treated by 1,215
facilities nationwide between January 1 and December 31, 2007.
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Best Time for an Appointment

Patients report little difference in overall outpatient satisfaction during the work week, but report lower overall

satisfaction when receiving care on Saturday.

Outpatient Satisfaction by Day of Treatment
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Represents the experiences of 2,110,415 patients treated at 1,215 facilities
nationwide between January 1 and December 31, 2007

Overall satisfaction continues to decline as the workday wears on. Patients with appointments during the 6-8 AM
time slot report the greatest satisfaction. Satisfaction declines considerably from that time period, though there is
a slight rebound for patients who receive care after 8 PM. Patients who receive care earlier in the day may be more
satisfied partly due to the lack of disruption their test/treatment may have been to their day. Patients who receive
care during the middle of the day make a greater sacrifice to the day’s overall productivity.

Outpatient Satisfaction by Time of Treatment
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Satisfaction and Wait Time

In our fast-paced world, most Americans consider waiting to be an inconvenience. Patients appreciate prompt,
courteous care to ease the stress of tests or treatments.

The average patient waits a total of 24.5 minutes to receive outpatient care—11 minutes in the waiting room and
more than 13 minutes in the treatment area.

Overall patient satisfaction steadily declines as the wait time increases. Ninety-three percent of outpatient
procedures occur between 6 a.m. and 4 p.m., requiring patients to take time away from work and family. Wait time
is a critical factor in patients’ overall perception. A long time spent waiting can seem disrespectful of the patient’s
time and is inconvenient for patients.

Outpatient Overall Satisfaction by Time Spent Waiting
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Represents the experiences of 2,110,415 patients treated at 1,215 facilities
nationwide between January 1 and December 31, 2007
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When Patients Wait

Patients receiving outpatient care during the work week are likely to wait the same amount of time regardless of
the day of the week. The average wait time for outpatient care is consistently 24 minutes, Monday through Friday,
when most outpatient services are received.

The weekends vary—on Saturday there is a below-average wait of 22 minutes, but on Sunday the wait jumps to
29 minutes. This increase likely reflects the limited staff and availability of weekend outpatient services.

Outpatient Time Spent Waiting by Day of Week
o B
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Represents the experiences of 2,110,415 patients treated at 1,215 facilities
nationwide between January 1 and December 31, 2007
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When Patients Wait 10
(continued)

Patients want to schedule appointments that will require the least amount of waiting. Conventional wisdom says
that receiving treatment earlier in the day is preferable because there is less of a chance that the facility is running
behind schedule. But Press Ganey data reveal that earlier appointments do not always offer the shortest wait.

At an average of 28 minutes, the 6-8 AM time slot has one of the longest wait times compared to the rest of the
workday. At an average of 21-22 minutes, the 2-6 PM time slot has the shortest wait time compared to the rest of

the day.

Outpatient Wait Time by Time of Appointment

30

Wait Time in Minutes

6:00am - 8:0lam - 10:01am - 12:01pm- 2:0lpm- 4:0lpm- 6:0l1pm- 8:01pm -
8:00am 10:00am Noon 2:00pm 4:00pm 6:00pm 8:00pm 10:00pm
Time of Day

Represents the experiences of 2,110,415 patients treated at 1,215 facilities
nationwide between January 1 and December 31, 2007
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Waiting Patiently 11

Reducing the time patients spend waiting for an outpatient test or treatment is an effective strategy to improve
overall patient satisfaction. There are, however, occasions when patients will have to wait for services. The
negative impact of a long wait can be mitigated by the helpfulness of the staff at the registration desk.

Staff members who first greet patients when registering are critical to making the wait more manageable. The
graph below shows that the scores of those who found the person at the registration desk to be very helpful were
less influenced by a long wait. On the opposite point, those who waited just a short time but found the registration
staff unhelpful reported a more negative impression.

Facilities should equip the employees at the registration desk with the tools that they need to provide patients with
accurate information. Registration staff should be informed of all potential delays so they may relay this
information to patients as appropriate. Staff should also be educated on the location of other commonly requested
services, the typical turnaround time for results, and other common patient questions. The staff member at the
registration desk has the first opportunity to form a positive relationship between the facility and the patient.

Waiting Time in Registration by Time Spent in Waiting
and Helpfulness of the Registration Desk

Waiting time in registration

Helpfulness of the
registration desk

S
minutes - Poor

minutes 3145 T W
minutes 46-60 T —
minutes 60+ Very Poo
minutes

Patient’s Wait Time

Represents the experiences of 2,110,415 patients treated at 1,215 facilities
nationwide between January 1 and December 31, 2007
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What Patients Are Saying

Patient comments add life and vitality to patient satisfaction data. Patient comments help explain the specific
thoughts that patients use to determine their ratings. Given the short amount of time a patient typically spends in
an outpatient visit, comments provide an invaluable opportunity to hear the patient’s voice.

Positive, negative, mixed, and neutral comments appeared with similar frequencies in all sections of the patient
surveys used for this report. This is true for all survey sections. This even distribution indicates that there are as
many opportunities for improvement as there are reasons to celebrate success.

The following are sample comments from organizations across the country:

¢ Response to concerns and complaints is the greatest opportunity for improvement nationwide. Patient
comments can provide insight into issues that were not resolved during the patient’s visit.

» I wanted to see if my doctor could get the results any faster. They didn’t seem to think that was
important.

s Sensitivity to needs and concern for questions and worries are two of the top priorities for improvement.
Patients may be experiencing nervousness about the results of a test or even the test itself. Patients
undergoing treatments are also likely to experience some anxiety. Things that are routine to caregivers are
often new and frightening experiences for patients.

» I told the person who drew my blood that I really am afraid of needles. She just nodded.

» I didn't know what was going on. The person running the machine didn’t even speak to me,
except to tell me when to move.

e Given the short duration of the visit, staff members have to be especially aware of the patient’s words and
body language in order to recognize these concerns. Staff members who are attuned have a profound impact

on the patient’s experience.

» Betty could tell I was nervous about the MRI. She let me take it slow when getting in the

machine and was very reassuring.

Outpatient Pulse Report © 2008 by Press Ganey Associates, Inc.
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Trend in Outpatient Surgery Satisfaction 14

Patients report very high satisfaction with the care they receive in outpatient surgical facilities. Over the past three
years, the national mean score has continued to climb, making it increasingly competitive for facilities to remain in
the top percentiles in comparative benchmarking. Same-day surgery facilities face continued high patient
expectations for service, timeliness, and response to patients’ individual needs.

Trend in Outpatient Surgery Satisfaction
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Priorities for Improvement
in Outpatient Surgery

As technology continues to advance, many surgical procedures that previously required an overnight stay are now

completed in the outpatient setting. Outpatient surgery facilities are likely to experience steady growth as

technology continues to improve. Since patients may be able to select from several different facilities within their
community for these outpatient procedures, a high level of service excellence is necessary to remain competitive in
this environment. Communication issues are an opportunity for improvement as shown in the National Outpatient

Surgery Priority Index.

National Outpatient Surgery

Priority Index

Priority
Survey Item Rank
Response to concerns/complaints made during your visit 1
Information provided about delays 2
Our concern for your privacy 3
Attractiveness of the surgery center 4
Comfort of your room or resting area in the center 5

Represents the experiences of 1,039,289 patients treated at 1,218 facilities

nationwide between January 1 and December 31, 2007

Survey items are correlated to patient ratings of
“Likelihood of your recommending our facility to others”

Keeping Patients and Families Updated About Delays

After responding to concerns and complaints, information about delays is the next opportunity for
improvement. Americans expect timely service when having outpatient surgery. With patient anxiety already
high, unexpected delays can cause greater stress in an already tense situation.

The Service Excellence Team at Avera Dell Rapids Area Health Center, Dell Rapids, South Dakota, has worked
diligently to improve the communication between the facility and patients regarding delays. Nurses and
surgical staff are responsible for informing patient families about delays, surgery progress, and the patient’s
status following surgery. This is in addition to the meeting the surgeon has with the patient's family.

Outpatient Pulse Report
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Satisfaction with Outpatient 16
Surgery Operations

‘Staff response to personal needs’ received the lowest patient satisfaction score for aspect of care. High
satisfaction was reported for individual nurses and physicians. These scores may indicate larger system issues that
prevent staff from delivering the high-quality care patients desire. Patients may feel the compassion and courtesy
from individual care providers but may be put off by institutional barriers.

Outpatient Satisfaction by Aspect of Care
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Represents the experiences of 1,039,289 patients treated at 1,218 facilities
nationwide between January 1 and December 31, 2007
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Overall Satisfaction by Age of the Patient

Patient satisfaction with outpatient surgery steadily increases with age except for a slight decline for patients over
age 80. Outpatient surgery has increased dramatically in frequency and quality compared to health care thirty
years ago. Older patients may remember more frequent inpatient stays and fewer outpatient options and may have
a greater appreciation for these advances compared to their younger counterparts.

Outpatient Surgery Satisfaction by Age
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Represents the experiences of 1,039,289 patients treated at 1,218 facilities
nationwide between January 1 and December 31, 2007
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Services Leading the Way in 18
High Patient Satisfaction

Patients who have outpatient surgery for podiatry conditions report the highest overall satisfaction with their
surgery, followed by ophthalmology patients. These services are typically less invasive compared to other services
on the top ten list, which may contribute to the slightly higher scores. Enhancing the patient’s comfort and
responding to her/his needs is critical to improving patient satisfaction.

Top Ten Outpatient Surgery Services
According to Patient Satisfaction

Specialty Mean Rank
Podiatry 93.1 il
Ophthalmology 92.7 2
Cosmetic Surgery 92.3 3
Colonoscopy 92.1 4
Orthopedics 91.6 5
Cardiac Catheterization 91.6 6
Endoscopy 91.5 7
Gynecology 91.2 8
Ear Nose Throat 91.1 S
Urology 90.6 10

Represents the experiences of 1,039,289 patients treated at 1,218 facilities
nationwide between January 1 and December 31, 2007
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Where Patients Go 10

Press Ganey compared overall patient satisfaction among three facility types:
Independent of hospital affiliation
Hospital affiliated, onsite

Hospital affiliated, freestanding

Patients reported the highest level of satisfaction with freestanding, hospital-affiliated outpatient surgery facilities.

Outpatient Surgery Satisfaction by Facility Type
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Represents. the experiences of 1,039,289 patients treated at 1,218 facilities
nationwide between January 1 and December 31, 2007
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What Patients Are Saying 20

Patient comments add life and vitality to patient satisfaction data. Patient comments help explain the specific
thoughts patients used to determine their ratings. The distribution of comments was evenly spread among the
categories of positive, negative, mixed, and neutral categories for all sections of the survey.

No one comment type is more prevalent, nor does any one area of the survey receive more positive or negative
comments. This even distribution indicates that there are as many opportunities for improvement as there are
reasons to celebrate success. The following are sample comments from organizations across the country:

s Response to concerns and complaints is the greatest opportunity for improvement nationwide. Patient
comments can provide insight into issues that were not resolved during the patient’s visit.

» I tried to tell the nurse how cold I was but she never did anything to help it. I don't think she
realized I was shivering.

» The people next to us had their TV really loud. I mentioned something but I never heard them
ask the next family to be quieter.

» I was so frustrated that we had to wait for five hours for my surgery. Nobody apologized for our

delay.
¢ Similarly, patients sometimes recognize those who go out of their way to provide high-quality service.

» Jan was so nice to me. She found me some different crackers when I told her I didn’t really care

for saltines.

» Robert was so kind when I had to get my IV. He had my husband hold a magazine over the area

so I wouldn’t have to watch.
o Delays, and the lack of information regarding them, is another area that receives comments.

» My surgery was scheduled for 9 a.m. but I didn’t get in until almost 2. I still have no idea what

the problem was.

» We arrived promptly at 6 a.m. only to find out I wasn’t going until 3 that afternoon. I could have
stayed home where it is far more comfortable.

Outpatient Pulse Report © 2008 by Press Ganey Associates, Inc.
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Journey of Improvement Case Study:
Parkridge Surgery Center

In an effort to improve the patient experience and develop a culture focused on quality improvement, the Parkridge
Surgery Center in Columbia, South Carolina, began measuring patient satisfaction with the Press Ganey tool.
Parkridge was able to find opportunities for improvement and develop processes to address priority items.

IV starts and communication about delays were identified as the two areas having the greatest impact on patient

satisfaction.

The Journey

To begin the improvement process, Parkridge recognized that achieving employee buy-in was critical to its success.
The goal was to develop a culture where trust, excellence, and fairness served as the guiding principles. The
administrators wanted a culture that encourages and respects staff input. As the organization struggled in its
improvement efforts, the leaders actively sought the opinions of staff members. The staff members were
continually updated about scores and current improvement efforts during staff meetings. This regular exchange of
information and ideas helped build a culture where staff recognized that their individual contributions make a

difference in the lives of patients.

To effectively engage the physicians, the center first set up its Press Ganey reports to include physician identifiers.
This allowed physicians to receive individualized reports from their patient population on a monthly basis. There
was considerable variation from physician to physician for both ratings of skill and friendliness. The individualized
reports helped physicians who were struggling to identify ways they could improve. Physician-specific data
eliminated the mindset of “it isn't my patients who feel this way.”

Skill of the Nurse Starting the IV

As most outpatient surgery patients require some form of an 1V, the staff recognized improving this particular
question was important to each patient experience. Having an IV inserted can cause a lot of anxiety for patients.
One Parkridge anesthesiologist recommended the staff undergo training for IV starts. As part of their training,
each of Parkridge’s nurses spent one shift starting IVs in a partner-hospital’s outpatient department. Despite some
initial resistance, every nurse completed the training. The nurses refined their technique and identified tools to
help improve 1V starts. The effort resulted in a great improvement in patient satisfaction.

Information About Delays

To keep patients informed about delays, the staff at Parkridge Surgery Center initially hired a waiting room liaison
to help improve communication with patients. The staff implemented a script to inform patients about delays. Yet
the scores continued to decline. It was soon realized that the people who were being informed about delays were
the family members in the waiting room, not the patients who would be filling out the survey. Many of the patients
who experienced delays did so in the pre-op holding area. The nurses from that area were then asked to make a
concerted effort to keep patients informed about delays. As a result of this finding, the other initiatives were
eliminated since they were not affecting patient satisfaction. Parkridge Surgery Center used its data effectively to
monitor improvement efforts and ensure its efforts were yielding the desired results.

Results

Parkridge’s efforts to improve patient satisfaction have produced many positive results. The “skill of the nurse
starting the IV” survey item began in the 10% percentile; after extensive training, the center was able to reach

Outpatient Pulse Report © 2008 by Press Ganey Associates, Inc.
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the 99* percentile in one quarter. The physician score has moved from the 26t percentile to scores in the 80 and
90 percentiles. The center’s overall score has improved from a low in the 47t percentile to the 96t percentile.

Positive results have occurred in other metrics beyond patient satisfaction. The center's patient volume has grown
400 percent in recent years, the medical staff has increased from 10 to 39 physicians, employee turnover is low,

and overall employee satisfaction is stable.

These results were achieved by developing a culture that focuses on continuous quality improvement.

Outpatient Pulse Report © 2008 by Press Ganey Associates, Inc.
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Methodology

Press Ganey’s outpatient services and surgery surveys give patients who have been treated in various outpatient
settings the opportunity to provide feedback about their experiences. The surveys are used by medical practices,
ambulatory surgery centers, and outpatient facilities across the United States to improve the quality of the service

and care they deliver.

Highly valid and reliable, each Press Ganey survey consists of a set of standard questions organized into sections.
The outpatient services survey contains seventeen standard questions within five sections: Registration, Test or
Treatment, Facility, Personal Issues, and Overall Assessment. The Outpatient Surgery survey contains 29 standard
questions within six sections: Registration, Nursing, Physicians, Facility, Personal Issues, and Overall Assessment.

Distribution of Surveys

Surveys are mailed to patients soon after discharge, while their experiences are still fresh in mind. Upon receipt by
Press Ganey, completed surveys are processed and added to a national database. Press Ganey complies with the
Health Insurance Portability and Accountability Act (HIPAA), which establishes national standards for the security

and privacy of health data.

Definition and Calculation of Overall Mean Score

Once surveys are returned to Press Ganey, surveys are processed and added to the client’s electronic data storage
area. Processing of surveys takes place immediately so that clients can have up-to-the-minute information about
their service quality. Responses to survey questions are converted to a series of 100-point maximum scales so that
clients can compare different aspects of their performance on a common yardstick. First, for each person who took
the survey, responses to the survey questions are translated from a 5-point scale to the 100-point scale. Items

rated “Very Good” are awarded 100 points; those rated “Good,” 75 points; items rated “Fair,” 50 points; “Poor,” 25
points; and any items rated “Very Poor” are awarded zero points. Next, each respondent’s individual item scores
within a survey section (see above) are averaged to become scores for each section. Finally, section scores are
averaged to become that respondent’s overall satisfaction score. The average of all respondents’ overall satisfaction .
scores is called the client’s Overall Mean Score, and is stored electronically and made available to the client.

Priority Index Calculation

The Priority Index is an ordered list of survey items that shows the areas needing the most improvement. In the
Priority Index, survey items are arranged from the “first item to work on” to the “last item to work on.” The Priority
Index reflects service issues that clients are performing relatively poorly on that are important to their patients.
The index is calculated by looking at two aspects of each survey item’s data: its average score, and how well it
mirrors the respondent’s overall satisfaction score, as determined above. Survey items that have low average
scores (indicating that the facility’s quality for that aspect of care is lacking relative to other care aspects)

and faithfully mirror the respondent’s overall satisfaction score will have high Priority Index scores.
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Advisory Board Growth Projections - Orthopedics
HHC Southington ASC Primary Service Area

Summary of Southington PSA Orthopedic Outpatient Care

: 5YR 10YR
Southington PSA 2012 Volume 2017 Volume 2022 Volume Cooi iy
Outpatient' 33,524 37,141 42,644 11% 27%

1. Outpatient Orthopedic data from the Advisory Board Outpatient Market Estimator for the Southington PSA.

Summary of Southington PSA Orthopedic OR Case Volumes

Southington PSA 2012 Volume 2017 Volume 2022 Volume ne 10k
Growth Growth
Outpatient' 5,594 6,045 6,850 8% 22%
Inpatient’ 2,741 2,756 2,880 1% 5%
Total 8,335 8,801 9,730 6% 17 %

1. Outpatient data from the Advisory Board Outpatient Market Estimator for the Southington PSA. Orthopedic
procedure descriptions were reviewed by four consultants to identify those procedures that are generally
performed in an operating room. All other procedures were excluded.

2. Inpatient data from the Advisory Board Inpatient Market Estimator for the Southington PSA. Data represent
the number of projected admissions for the orthopedic service line. The analysis assumes one operating room
case per surgical admission which may understate volumes slightly.

Summary of Southington PSA Total OR Case Volumes

Solithinston PSA2012 Volume 2017 Yolime 2022 volnme. o 128
Growth Growth
Outpatient' 39,417 42,642 48,141 8% 22%
Inpatient’ 9,946 9,830 9,940 -1% 0%
Total 49,363 52,472 58,081 6% 18%

1. Outpatient data from the Advisory Board Outpatient Market Estimator for the Southington PSA. Procedure
descriptions were reviewed by four consultants to identify those procedures that are generally performed in an
operating room. All other procedures were excluded.

2. Inpatient data from the Advisory Board Inpatient Market Estimator for the Southington PSA. Data represent
the number of projected admissions for surgical service lines. The analysis assumes one operating room case
per surgical admission which may understate volumes slightly.
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