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CHAIRMAN PAMELA B. KATZ:  We’ve decided that we’re going to try to conclude at 4:15 because it started to snow again.




Our last session is legislative updates, both on the federal and the state level.  And our panel is -- are Catherine Blue, attorney on wireless issues.  If she can come up.  Oh, there you are --




MS. CATHERINE BLUE:  Here I am.




CHAIRMAN KATZ:  Have a seat.  And Derek Phelps, Executive Director.  And while they’re getting seated, let me introduce -- Catherine Blue practices in the area of real estate and land use.  She consults to wireless carriers and infrastructure providers on a variety of matters arising out of acquisition, including DAS as we talked about earlier, rent reduction programs, infrastructure, leasing, zoning, litigation, and interactions with municipal and state governing authorities.




Prior to entering private practice, Miss Blue was chief counsel for the land use at Cingular Wireless, and before that the Vice President and Associate General Counsel for Land Use at AT&T Wireless. Miss Blue is admitted to practice before the bars of Pennsylvania, New York, and Massachusetts.




In the community she’s on the Board of William and Mary Law School.  Miss Blue received her Bachelor’s Degree magna cum laude in Political Science in 1977, Stone Hill College, and earned her law degree in 1980 from the Law School of the College of William and Mary.  Miss Blue is one of the co-authors of Working with Wireless, the Massachusetts Municipal Industrial Collaborative.  That’s sounds interesting.  Derek, let’s get a copy of that.




And so at this point we’re going to talk about legislative updates and then we’ll have a couple of closing remarks and we’ll venture out.




MS. BLUE:  Thank you, Chairman Katz.  I was asked to come and talk today about some legislative updates, basically what’s going on in Washington.  And as you know, it’s always exciting about what goes on in Washington.




Back in 1996 the first Telecomm Act or the most recent Telecomm Act was enacted.  And about from the time it was passed, people talked about changing it and making updates to it.  And we’ve managed to go now about 10 years without having any real change.  As most of you know, the Telecomm Act really has a lot to do with a lot of things besides wireless.  And any changes to the Telecomm Act will also pertain to things besides wireless.  But right now we’ve started down that road.  There are a couple of bills in Congress.  They start hearings in the spring.  And I want to give you just a little bit of a feel for what’s going on.




There is -- basically, the big focus now is on what they call broadband investment and consumer choice.  And if you have the kinds of ads up here that we have in D.C., you will see that the focus is on how to buy cable service, can you buy basically individual channels, do you buy bundles.  That’s probably the driver behind a lot of the bills that are in Congress now.  But like most things in Congress, everybody wants to get their two cents in.  So -- I know last summer, like a lot of telecomm lawyers I was asked what would I like to do -- if I could amend the Telecomm Act any way I wanted, what would I do?  And I submitted my list of my top 10 things I would like to change.  And amazingly enough it had nothing to do with taking away zoning from local municipalities, so you can be relieved about that.  But also not surprisingly, none of my top 10 things got in there because wireless is not really the focus of what’s going on in Congress.




Right now in Congress it’s the battle of the titans.  And it’s basically the battle between the phone companies and the battle between the cable companies on how video service is to be provided.  That’s the focus.  But like all bills, you know, once they get there, they kind of lose control.  And so there are some interesting pieces in some of the bills that are out there that I just want to share with you that we just need to keep our eyes on.




The predominant bill is Senate Bill 1504. It’s introduced by Senator Ensign from Nevada.  And it does some interesting things.  It now talks about video service providers and what they can do, but it has some interesting pieces to it.  For example, it does say that the FCC will be the prime regulator over anything that is governed by Section 332 of the communications act.  There’s not a lot of detail in the bill as to what that means, but as you know the wireless carriers and siting are governed by Section 332.  So there is some sense that maybe more will be placed on the FCC’s plate in terms of how wireless is regulated.




It also talks about public service commissions who have up to this point regulated things like quality of service in consumer terms not being able to continue to regulate those things.  So if that were to pass in some of the forms that it’s in, it’s possible that you would see more wireless carriers rely on that to say to municipalities you shouldn’t be asking me questions about my signal strength and about where I put my sites, I shouldn’t have to have maybe the conversation I have with you now about need.




There’s -- but there is also -- like everything that the federal government does, there’s also a section of this bill that says that laws of general applicability will still apply and they’re not impacted by this act, which will provide years of litigation I can assure you if that stays in place.  But what that says to me is that Congress has no intent to tamper with local zoning.  So while they may be talking about a balance with the FCC and having more regulatory authority, they clearly do not expect to take local zoning authority away from municipalities or states.  However you do it, they’re not intending to play with that.




The bill also goes on to codify some of the things that have come out in terms of pole attachments.  There’s been case law on pole attachments. We know that telecommunications providers have the right to access poles.  This bill goes and codifies some of the case law that’s already been there.  It does have an interesting twist, which is that it makes sure that it says that wireless carriers’ infrastructure, such as towers, are not defined as pole attachments.  So it’s -- it’s kind of a one-way benefit for the wireless carriers. They will be able to access pole attachments, but other folks won’t necessarily be able to access their towers under the pole attachment rules.  They can obviously access them as negotiated, you know, agreements.




So that’s where -- that’s where they’re going.  There’s some very few wireless pieces in there.  The hearings start on those bills in the spring.  There are some folks in Washington who have cynically put forth the idea that it’s an election year and the telecomm providers are very big donors and so the best way to get your coffers full for election is to say you’re going to rewrite the Telecomm Act.  That may be somewhat of a cynical approach to take, but -- those hearings will continue I’m sure through the summer and the fall.  And I’m sure whatever bills finally come through will look very different than the things that we’re seeing right now.




There is another bill out there.  We haven’t been able to track down exactly where it is or what it’s suppose to do.  It has been put out by Senator Alexander, but it doesn’t seem to have a bill number and it doesn’t seem to have been introduced yet, but it’s floating around.  It actually does deal with wireless sites.  And it’s very interesting because what it does is it, in essence, provides that wireless providers will not be able to build sites in anything that we would think of as historically sensitive areas; for example, national parks or historically -- areas on the historic register or anything like that.  They won’t be able to put towers there, nor will this bill allow co-location on existing structures that are already there.  They also have a definite prohibition on towers in wilderness areas.  And then there are some provisions as to towers that need to be camouflaged and how that all needs to work.




There’s another interesting piece to it in that this bill takes some of the existing sections of the Telecomm Act, things like discrimination, substantial evidence, and repeats it, which I’m not exactly sure why because those have been -- those have worked fairly well under the current Telecomm Act, but they are also in this bill.




He’s also put in a provision -- this was actually something that was on my top 10 list, but -- and it surrounds the burden of proof.  We heard a lot of carriers talk about today that when they go into talk to a municipality, they feel like they have to prove what they need and they have to prove that they need coverage, they need signal strength, they have to prove, you know, their case.  This bill basically does say that a carrier has to do that.  It also talks about a carrier having to prove that there are no other alternate technologies that will deliver the signal in basically the same form as whatever the carrier is proposing at the time.  I think this is really a question of what we call DAS networks.  And a lot of municipalities everywhere have been questioning if you need a tower, can you better do that by putting in a distributed antenna network.  And as we’ve heard sometimes that works, sometimes that doesn’t. This bill would make carriers prove that there wasn’t a better way.  I’m not so sure that’s helpful.  We are having that conversation now.  I think it probably adds to the process and will create a lot more work for carriers, but I don’t know that -- you know, I know that that’s an issue, and I know that folks have wanted some clarity on that, who has the burden of proof and who’s going to have that conversation.  So that’s a piece of it.




All that being said, what I think is very funny about the bill is it goes through this whole process of where you can site and what you have to do, and you have to build all these stealth structures.  And you get to the very last section of the bill and it as a tax incentive in it, which I guess is suppose to make everybody in the industry happy.  And it basically says if you build a camouflage structure, you get to expense it immediately.  So that’s your tax incentive, you kind of get to I guess write it off quicker than you otherwise would.  Again, I don’t know from a carrier’s perspective that that’s very helpful.  Carriers don’t make decisions on how they bill based on tax incentives or even as much as cost.  They make decisions based upon where they need coverage, so.




So those are the two main bills that we’re seeing in Congress.  I venture that we won’t see much come out until probably the fall.  Given an election year, maybe not until after the elections, which is always safer to put your results out then.




Derek is going to talk a little bit about the state issues.  I can just tell you that from my perspective every state deals with things differently.  And there’s a lot of states doing a lot of creative things, a lot of states doing some unusual things, some questionable things, but there’s just a lot of general stuff on the horizon.  So Derek, if you want to talk about the State issues.




MR. S. DEREK PHELPS:  Thank you, Catherine Blue.




We in the last half-hour or so have tried to pick up the pace recognizing that although the snow has not been especially heavy in the last half-hour or so, it has been steady.  Our original plan for us -- called for us adjourning about 4:30.  We’re going to try to be done just a little bit before that.




The approach I want to take on this last panel is following Catherine Blue’s remarks, I’m going to take you through some information that I threw together in a power point myself, and then the two of us will take any questions that you might have, and then we call it a day and send everybody home safely.




This last panel is essentially a legislative update.  Catherine talked about activities at the federal level and I’m going to talk a little bit about the activities at the State level after doing some intro on the Siting Council process.  At least half the people in the room know this material, but I’ll just step right through it a little bit here.




The essential legislative mandate or legislative finding and purpose contained in the opening language in our statutes that relate to the Connecticut Siting Council are that we will seek to provide reliable service at the lowest reasonable cost to consumers, while striking that balance to protect and preserve the ecology and environment of the State.  You can view this as a -- as a subheading in what I see as three buckets.  The community protection component, the expectation that we will work to develop and cultivate a functional and reliable network in the State while ultimately recognizing that there are multiple companies that do business in the State.  We of course work very hard to develop a full and complete record on environmental issues as they impact natural resources.  There is all the evidence that relates to the need or benefit of a proposed project that typically is -- comes forward in the form of evidence about need, and that need is often espoused or articulated with regard to public safety and the convenience that a cell site would bring in terms of its ability to propagate signal and provide for coverage. And ultimately the FCC dictates that -- and we often talk about this at hearings and the Chairman reads an opening statement -- that the mere fact that one carrier provides service in an area does not preclude the opportunity for another carrier to come in and compete and offer  service.




In effect, through the mind’s eye, you can view our process as being the scales of justice where you balance need versus adverse environmental effect.  Ultimately, whichever compels -- whichever is deemed to be more compelling, that drives the ultimate decision as to whether or not a project is approved or denied.  And in the event that it is approved, we move into the development and management plan where we articulate the specific construction details of how the project will be built and, for example, what the timeline and schedule for the construction would be.




I probably should have put this in the front end of the presentation.  Our jurisdiction really is as it relates to telecommunications, the cellular system, new structures, the towers, PCS digital of course, as well as cellular.  And we -- it’s been a while -- it’s been a long time since we’ve received an application in the area of cable TV head end facilities, there just hasn’t been any new activity in that area.




It’s interesting to look at -- I just don’t have data about Connecticut in terms of total cell sites.  I certainly have data in the office about, you know, projects we’ve approved, but I have a very incomplete picture in our state -- in our offices about what kind of -- what kind of inventory there has been of cell sites in the State.  But using various resources, I continue to maintain this bar graph of how many sites there are throughout the country.  And I think frankly -- this is just continental U.S. -- but to think about the fact that there is close to 180,000 cell sites out there. And really that number has, you know, essentially  doubled in the last five years, I think serves to put it all in some real perspective.  This is a lag -- this is not really a leader, it’s a lag indicator to market demand of course.  If you look at this and -- your takeaway is that there is at least twice the demand out there for service, and of course the infrastructure to provide that service as measured over the last five years, I think it helps to put it in some good perspective.




The legislature in ’04 provided that the Siting Council, which heretofore has really only been responsible for approving or disapproving applications for new towers, asked that we be better able to assist members of the public, municipalities who ask for information about, you know, what -- what the coverage might be in a certain community.  And I remember very well that in the spring of ’04 I went to a public hearing and, you know, the committee was very close to enacting the proposal, and I said, you know, we work for you, whatever you want, we’ll do as you -- do as you direct. But we would be hard pressed to provide that kind of technical assistance if we don’t have a complete understanding of all the rooftop mountings and the mountings on structures that, you know, have been approved by the municipalities in the last many years, because after all, all we have available is the information about sites that have been approved by us.  We come upon a lot of information, but it is by no way, shape, or form a complete picture.




So in ’04 there was a new law that was passed that required that municipalities and carriers get together -- and I’m going to get to a slide in a moment that lays out the timeline on --directed, necessitated that the municipalities send that information into us.  Christina Lepage has actually been the head staff member who has been developing that database.  It recently got posted to our website.  The kind of sites we’re talking about are the ones that appear in the next few slides.




Go ahead and just slip through those.  You’ve seen a lot of this stuff talked about today, but these are sites in Connecticut.  I think that might be -- is that -- no, that’s not Newtown, that’s in a rotary -- that -- but this is I think Exit 74, East Lyme.  These are examples of the kinds of things that of course were not approved by the Siting Council but have been developed in recent years that we’re just now recently getting information about.




Okay, the next slide.  This is 04246.  In January of ’07 -- starting in January of ’07 municipalities may develop their own coverage plans, but before that, in September of ’06 the Council must develop a statewide plan of development.  We just recently achieved what is called for in that second bullet, the second data point, the Council must compile and maintain a comprehensive database of all sites effective January 1 of this year.  That material was just recently posted upon to our website.  And you know, I don’t represent on a bet necessarily that it doesn’t omit certain pieces of information, but I think it is substantially complete.  And I thank everybody who assisted with that.




The next slide please.  If you go to our website, which I’m pretty proud of, I think it contains a great deal of information.  And you are on our main page. And you then go over to -- oh, boy, I don’t have -- I meant to come up here with the laser pointer -- on the far left-hand side there is some menu buttons.  In the middle of that menu on the far left there’s a button that reads telecommunications database.  If you click on that button, it will take you to this next page.  And when you get there -- thank you -- when you get there -- the top right -- this red circle is not there, but I circled it - - when you get there, you will then scroll down and you will get to this little section on the website and that is of course the hyperlink.  The database last update is going to reflect whenever this is -- achieves any updates, which is typically after a Council meeting.




But you hit this and it will take you, please, to the next page.  And this is what Christina had assembled after many many hours of work.  This is assembled in such a way that -- now this is what you’ll see at the top left-hand, it’s an enormous, an enormous database, it goes on for something like, I don’t know, eighteen hundred records probably, but everything is listed alphabetically.  And in every town you’ll see that there is a street address next to the town name here.  And over on the far right, this gives you of course latitude and longitude and street address.  Peering way off to the right is the inventory of everything that is on that tower, okay.  This is a little different from the other database you may be familiar with on our website that lists, you know, a separate record for every little thing that’s on a single site.  This is configured in such a way that there is really only one site per record, but there are multiple columns that stretch off to the right.  So you know, in any one of these for example if you were to go to say record 5 for the site on West Main Street in Ansonia and you have the latitude and longitude, you know, contained off -- way off on the far right-hand side, you would have to scroll over to it -- if there’s more than one, you know, carrier or one operator of antenna on that site, you would see them listed, their name and their height -- I think the height on the structure.




Okay, the next slide.  Now -- the next one please -- yeah, okay, back up -- two more -- one more -- one more again.  Alright.  I want to point to this.  This bears mentioning.  Another database that is on our website is something that our friends at United Illuminating have been cooperative about, and we hope that our friends at Connecticut Light and Power will someday be cooperative with.  Recognizing the direction of the statute that says that we all are suppose to respect, sincerely respect the tenet in our statute that calls for tower sharing, a little over a year ago we were motivated through a public hearing that occurred down in New Haven to reach out to the two utility companies, poles and wires companies, distribution companies, Connecticut Light & Power and United Illuminating, which together make up something like 150 some odd municipalities -- cover 150 some odd of our 169 municipalities in the state -- and we asked United Illuminating, which is much smaller than Connecticut Light and Power admittedly, if they would please work to develop an inventory of transmission, electric transmission tower sites in their area that we could post on our website.  They enlisted the services of a company called Level Communications and that led to what you see here, which is this hyperlink, okay, which if you click on this, will take you to -- yeah, there we go -- to this database that will jump up on your computer.  I think you have to download it first.  But what you have there is a complete inventory of all the electric transmission structures in the U.I. service territory in order that municipalities and carriers and anybody else who’s interested can have information at their disposal about potential -- understand, potential locations where an antenna array could feasibly be mounted.  And you can then approach U.I. and have a discussion about whether, you know, what you’re looking at would feasibly meet  your needs.  We continue to knock at the door of Connecticut Light and Power to motivate them to help us with this, and we’re not done trying, but we’re not there yet.  We’re hopeful that we will eventually reach that point.




Okay.  The last slide please.  This is the information that I’ll leave upon the screen as we get done speaking.  I would like to make both Catherine and I available for questions about potential legislative initiatives that exist at both the federal and the state level, or any questions about recently enacted changes to statutes and jurisdiction.  Thank you.




(Applause)




CHAIRMAN KATZ:  Any questions?




MR. PHELPS:  Mr. Baldwin.




(QUESTION FROM THE FLOOR)




MR. PHELPS:  Thankfully no --




COURT REPORTER:  Could you repeat the question please?




(Laughter -- applause)




MR. PHELPS:  Somebody needs to remind me to restate the question.  Ken Baldwin asked whether or not we are hearing anything about pending changes to statutory authority or anything involving the Connecticut Siting Council at the Connecticut level -- the state level this session.




I will tell you that prior to the start of the legislative session, I received -- you know, I had a dialogue with the House Chairman, Representative Fontana, and Senator Fonfara was sitting right beside him, and what he -- what he said to me directly, and he said it with complete seriousness, was recognizing that Public Act 04-246 which called for all these, you know, new initiatives about data collection, data mining, and then, you know, developing the data, is just now starting to take hold.  I mean it was a little over a year or so at least where we had to go through the steps of receiving the data, then developing the data, and then you want to see what the benefit of the data is.  He really just wants to see what comes of that in the way of benefit to the municipalities.  And he indicated to me prior to the start of the session that he was not terribly receptive or friendly to any new initiatives.




Now, I think the JF deadline -- I’m sorry, the deadline for hearing new subject matter for E&T is going to be one week from today.  And the only concept bills that were raised at the Energy and Technology Committee for bills that would affect the Siting Council were a single bill that consolidated -- that took into account some administrative initiatives put forward by us.  That’s not to say of course that there wouldn’t be some amendments later out on the floor, but at the moment I can tell you that between seeing no activity from any legislators who would seek to bring about changes and hearing that the House Chairman is adverse to additional changes to the statutes, I do not foresee any changes to anything involving the Siting Council as it relates to telecommunications this session.




CHAIRMAN KATZ:  Any other questions?  (Pause).  Okay, I’d like to thank both Catherine and Derek for giving us a legislative update.




I’d like to tell you that the proceedings for today’s symposium will be on the Siting Council website.  And then while you’re on the Siting Council’s website, you’ll see in the top right-hand corner over there greetings from the Chairman, go to that, that’s the only picture of me that exists since the third grade that my mother approves of.  (Laughter).  When I had it done for the Siting Council website, the guy said, you know, I can airbrush this, would you be offended, and I said no. (Laughter).




I’d like to thank all the speakers we had today.  I think we had a great group of speakers.  And I’d like to thank Vice Chairman Colin Tait for moderating our discussion.




And Derek, did you need to --




MR. PHELPS:  I want to single out one person who I hope is still here who was extremely helpful in putting the program together today.  Maria Scotty would you please stand.  Maria Scotty has a rol-a-dex to die for and -- (applause) -- at least half of the wonderful speakers that we had here came as a result of Maria sticking her neck out and making phone calls for us --




CHAIRMAN KATZ:  Yeah --




MR. PHELPS:  -- and if it hadn’t been for her, we wouldn’t have this today --




CHAIRMAN KATZ:  Yeah --




MR. PHELPS:  -- and I just want to say thank you to Maria.




CHAIRMAN KATZ:  Yeah.  And Derek is modest also.  Derek put hours and hours and days into putting this event together, which I thought ended up very successful.  And I’m thinking perhaps this should be a biennial event because I think every two years the technology is evolving so quickly -- every two years the technology is going to be such that we’re going to want to get together and see what’s new and different and what’s, you know, the next best thing that’s happening in wireless.  So that’s my suggestion that we do this every two years.  But anyway, thank you.




On behalf of the entire Siting Council thank you for your attendance today, we look forward to your feedback, and drive safely.




(Symposium concluded)
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