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CHAIRMAN PAMELA B. KATZ:  Good afternoon. We have several panels this afternoon.  The first one that we have is for a speaker from FCC.  Our speaker is going to be introduced by State Senator John Fonfara.  Senator Fonfara is Chairman of the legislative committee, with cognizance over the Siting Council, of Energy and Technology.  And we’re very fortunate that the Senator has taken special interest in the Siting Council, in  what we do, and how we do it, and is one of the more informed members of the legislature on how all this works.




So at this point, I’d like to introduce Senator Fonfara, who will introduce our next speaker.




(Applause)




SENATOR JOHN FONFARA:  Thank you, Pam.  And let’s put some perspective on this.  An informed legislator probably couldn’t offer very much in this room in terms of what you folks know.  It’s all relative.




With respect to -- before I introduce Mr. Steinberg, I’d just like to comment, if I could, regarding some of the remarks of Leslie Cauley.  Gerry Heffernan said when we were sitting out there about Martin County that -- and I’d like to echo what he said -- that in Connecticut we have 169 Martin counties -- (laughter) -- and don’t you know that.




First, I’d like to thank and congratulate Pam Katz and Derek Phelps and all the members of the Siting Council who I’ve met and have enjoyed talking to at lunch a little bit ago.  They do great work.  And I’ve been a long-time supporter of the Siting Council in my now 20 years in the legislature and a term of -- as Chairman of the Energy and Technology Committee back when I was in the House, and fortunate enough, well some days and maybe not, to be chairman again.




But to give a perspective of how rapidly, and you all know this far better than I, the change in your industry.  Back when I was Chairman of the Energy, and then Public Utilities Committee, I worked on and for and we got passed the tower sharing law, which I felt was an important venture to bring what was a fledgling  industry to where we didn’t have the proliferation of towers that companies, and there were many more back then, could share each other’s technology and opportunities.  And little did I know or did anyone know back then how incredibly important your industry would become.




And factually right now we’re in the midst of trying to pass a law that would -- to give you a perspective -- and I’m going to end with this and get on to what I was charged with, and that is introducing Mr. Steinberg -- but just a perspective.  Last year some of you may know we passed a law to further deregulate the incumbent telephone company, now AT&T.  And that law was vetoed -- or that bill was vetoed by the Governor.  And we’re back at it this year and we’re hoping we can pass it.  But I was saying to Mr. Steinberg a few minutes ago to give you a perspective on this, here we are trying to figure out how much should we let this bear out of the cage, and on the other end of the world you folks that where at light speed this industry is changing and changing our world in so many ways, economically, quality of life, and in so many other ways, and -- and we joke about it to a degree that maybe in a couple of years from now what we’re doing today, and we think we’re struggling with, geez, what are we going to do if we let them have more -- they’re deregulated and they’re able to change their prices rapidly, in five days what that will mean, this may be a joke of a conversation in a couple of years in terms of where telecommunications is going in this State, in this country, and in this world.  It’s a fascinating time and I -- I can’t even imagine where we’ll be 10 years from now, if it’s in this room or some other, and what you folks will be talking about in educating folks about.  So it’s an exciting business to be in and it’s -- it’s a great thing that the Siting Council is putting on this symposium today.




Let me take a moment if I could to introduce Jeffrey Steinberg.  And this is a gentleman who I’m just glad that there are people -- the right people who are still in government who are willing to put their abilities and intellect and resources to work on behalf of us to ensure that your industry and others like it are functioning well and we’re maximizing the opportunities that exist.




Mr. Steinberg has been the Deputy Chief of the FCC Spectrum and Competition Policy Division and its predecessor, the Commercial Wireless Division, since 1999.  In this position one of his principal responsibilities has been the management of the Wireless Telecommunications Bureau work on infrastructure deployment.  Among his principal achievements in this position are the local officials guide to transmitting antenna RF emission safety, jointly produced by the FCC and its local, state -- and state government advisory committee, and the nationwide programmatic agreement regarding the Section 101 National Historic Preservation Act review process.  Whatever the heck that is -- (laughter) -- I’m sure it’s important though.




Prior to his appointment as Deputy Chief, Mr. Steinberg held several positions in the Wireless Telecommunications Bureau and in the Commission’s former Cable Services Bureau.  Before joining the Commission, he was an associate in the Washington, D.C. Office of Sidney and Austin -- Sidley and Austin.  And he was a clerk for then Judge Steven Briar on the U.S. Court of Appeals in Boston.  Mr. Steinberg holds BA and JA degrees from Yale University.




It’s my pleasure to introduce Jeffrey Steinberg.




(Applause)




MR. JEFFREY STEINBERG:  Thank you, Senator Fonfara.




As Senator Fonfara mentioned, a lot of my work is in the infrastructure deployment area.  Just a little bit of background on what I do as Deputy Chief, I would say that’s about 75 to 80 percent of my time is spent on that.  Most of the rest of my work is on certain competitive issues, The Universal Service Fund, local number portability.




The Wireless Bureau does many other things.  Basically as a bureau we are responsible for pretty much everything that goes on with respect to licensed use of spectrum other than broadcast.  Broadcast is a separate line.  There are certain uses of spectrum that don’t require licenses and those are handled by another office within the Commission as well.  But -- but we do the licensing, the service rules for what you’re allowed to do with certain spectrum, figuring out how the licensing will happen, conducting the auctions, looking at merger proposals, license transfers.




I’m going to talk primarily about what I know the best, which is the towers and, you know, the different considerations that go into all of that, which I gather is -- is the main focus here.  I’ll -- I’ll try to talk a bit about other things and I’m going to try to leave plenty of time for questions.  If you want to ask about other things the Commission is doing, I will do my best to answer them to the best of my knowledge.




I just do need to state at the outset I’m here as a member of the Commission staff.  I am not the Commission.  I can’t bind the Commission.  Any opinions that I may express are my own and not necessarily those of the Commission or any individual commissioner.  Alright, I’ll move on.




A very basic slide here.  This is the big overview, what is the division between federal and state authority in this area.  A macro view.  Basically, there’s exclusive federal jurisdiction over the use of spectrum, the operation of facilities.  And that includes things like interference from -- if -- from one user to another.  If there are issues there, that’s for the FCC to regulate.  The issues of exposure to the emissions again are entirely federal.  And I’ll talk some more about that later on.




If it has to do with how the facility operates, that’s something under the federal law that state and local governments cannot regulate, that’s the FCC’s exclusive jurisdiction.  I cited one case in here that’s one of many.  I did -- as we go through here, I’ve -- I’ve made an effort to try to cite cases where relevant from the Second Circuit Court of Appeals, which is the court that has jurisdiction over Connecticut, so I’ve done that for this audience.  They’re not -- as we go through, the cases are not necessarily good law in other parts of the country.  In this particular instance though I don’t think there’s any disagreement among the courts.  The Freeman Case in particular involved a local government that as part of its approval process had -- for a broadcast station actually was -- you know, tried to -- had a provision that said that the broadcast station can’t interfere with customer’s equipment or other operations.  When they then tried to enforce that, the company went to court with them on it, and the court said that they cannot enforce that, they could go to the FCC and ask us to look into it.  But -- but we can’t have lots of separate jurisdictions acting upon the use of the spectrum.




Where there is state or local authority basically though is the issue that you folks are working on, which is, you know, where these things can go, what they look like.  And that’s Section 332(c)7 of the Communications Act, which basically governs giving the state or local authority -- it preserves the state and local authority subject to certain defined limitations. And it says federal -- nothing in the Communications Act, other than what’s set out here, can limit the state and local authority other than what’s stated.




There is a limited FCC role in a couple of areas, which I’ll turn to first, where we -- we -- on the facilities themselves we’re directed to look at specific things, and that’s sort of on top of the state or local regulation.




I should make clear here that I’m talking about cellular, PCS, the commercial mobile services here in terms of the FCC role.  If you’re talking about broadcast, we do issue licenses to go at a specific site. Broadcasters are told, you know, you have to go at this height at this location.  That’s the way they get their license.  And in the public safety services, it’s largely that way too, but -- but for the commercial, like the cellular services, it’s a geographic area license, and basically as long as they comply with our rules, we don’t care and we don’t even really don’t know they’re putting up all their antennas within this area of several counties or several states, or nationwide that the company has the license for.  That was a decision made by Congress authorizing us to do that many years ago on the grounds that, you know, we simply can’t regulate every site.




Okay.  One of the two areas the FCC does -- that do have to go through the FCC on is aircraft navigation safety.  These rules apply to towers that are over 200 feet high or that are located near airport runways as specified in our rules.  And basically, it’s a joint process involving the FCC and the Federal Aviation Administration.  What happens is if someone wants to put up a tower that’s over 200 feet or near a runway, they have to go to the FAA first.  The FAA will say either, you know, you have to paint this tower alternating red and white bands or use red lights at night, white lights during the day, or whatever it is under the specific circumstances.  Once they get that, they come to the FCC and register it and tell us what these specifications are.  And then under the FCC rules they have to keep the tower painted, make sure the lights work, and so forth. And we have the responsibility for enforcing that.  Given the public safety implications of that, that’s obviously something we take very seriously.




The other area where the FCC is directly involved is environmental review.  This is because the -- because of our role in the licenses, the construction of the facilities to operate the licensed facilities are considered federal actions under that law, and therefore triggers the National Environmental Policy Act and a number of other federal statutes that apply to federal actions.  The way we -- that is administered basically is the carriers or the tower companies are required to look at each individual proposal and figure out whether it may trigger any of these nine categories that I’ve listed.  If they come up above that certain -- if it doesn’t, then they’re fine and they can just go ahead.  If it does come over certain thresholds, then they have to file an environmental assessment with the FCC.  We look at that. If we find that there is no significant impact on the environment, we issue that finding and then it can go forward.  If there is a significant impact, then there’s a much more complex process that goes into it.  But that rarely comes into play.  If something really would come to that level, generally the company figures out another way to do it so that it -- so that it won’t trigger  that.




Okay.  Moving on to the meat of this then is Section 332(c)7, which is the federal statute.  And the FCC itself actually has very little role in implementing that, but it’s -- you know, it is the federal framework that governs.  Just sort of an overview on this side, it -- it -- the basic initial provision, as I said, it preserves state or local authority over the placement, construction, or modification of personal wireless service facilities.  And then it sets out certain limitations on that authority, which I’ll go through in some detail.  The regulatory authority may not unreasonably discriminate among providers of functionally equivalent services; it may not regulate in a manner that prohibits or effectively prohibits the provision of service; it must act on applications in a reasonable time; any denial of an application must be in writing and must be based on substantial evidence in a written record; and regulation may not be directly or indirectly based on the environmental effects of radio frequency emissions to the extent the facility complies with FCC regulations.




One note certainly important for Connecticut and leading into the panel later today, the -- I’ve talked about state or local authority.  From the federal perspective we’re indifferent.  The statute is indifferent as to, you know, whether a state like Connecticut decides to do much of this at the local level or another state makes it all -- I mean at the state level in Connecticut or in another state where it’s all done locally.  That -- that’s a matter for state law to decide.




The scope of Section 332(c)7 -- by the way, sometimes you may hear it referred to as Section 704(a).  They are exactly the same thing.  It’s Section 332(c)7 of the Communications Act of 1934, which was amended by Section 704(a) of the Telecommunications Act of 1996.  Other than for the lawyers, that’s completely irrelevant, but -- but just for clarification in case you hear a reference to one or the other.  It applies to the universe of what’s called personal wireless services facilities.  And that in turn is defined as commercial mobile services, which is cellular, PCS, paging, those sorts of things.




Unlicensed wireless services, there are certain uses of spectrum that are just so low power and unlikely to interfere, that they’re allowed to operate without a license.  But if they are operating commercially, then they also come under Section 332(c)7. This is -- you know, the WI-FI that you get at Starbucks is typically, not always, but those connections are often provided using unlicensed.  Also something they call common carrier wireless exchange access services, that’s basically using wireless technology to provide a fixed service to the phone that you have on your desk instead of having a cable come in to use wireless for that.  It does not cover other types of services such as broadcast or the public safety systems used by the police or the fire department.  And -- and those -- you simply don’t have the statutory provision, so -- so you don’t have the limitations, but you also don’t necessarily -- there haven’t been any decisions, there’s nothing on the table, but there’s nothing explicitly saying that the FCC couldn’t impose other limitations.




Just a little note here, you know, dealing with the emerging technologies.  Wireless internet access, there’s some unclarity at this point actually as to how that’s classified legally under the Communications Act; someone who is doing, you know, at the Starbucks or whatever, a wireless that’s really for the purpose of accessing the internet or internet enabled.  In the area of wire line or cable services, the FCC has recently come down with a decision saying these are classified as information services rather than communication services, which has a lot of implications which I’m not going to go into.  But there haven’t been any decisions in the wireless area for various reasons, there’s not as much pressure to do it there because of the whole nature of the federal structure governing wireless.  But you know, if there were a decision that these were information services as well, that might affect the federal framework.




Okay.  I’m sort of running through the various limitations in Section 332(c)7.  The first one is may not unreasonably discriminate among functionally equivalent providers.  That means, you know, you couldn’t treat cellular one way and PCS another way because they’re clearly functionally equivalent.  That doesn’t mean you have to treat, you know, a cellular provider the same way you put up some other completely different type of structure.




The prohibition is on unreasonable discrimination.  Reasonable discrimination is permitted. You don’t have to, you know, allow a 150-foot tower under the same standards as a 50-foot tower.  You don’t have to treat a 50-foot tower in an industrial zone the same way as a 50-foot tower in a residential zone.  And generally what the courts have looked for there is a reasoned explanation of why the different applications were treated differently.




The leading case in the Second Circuit is not primarily about this issue, there’s relatively less litigation on unreasonable discrimination than on some of the other issues.  But in the Wiloff Case (phonetic) Sprint had sought to put up three towers which were disallowed by the community.  And Sprint had argued that well they let some other tower go up and it was unreasonable discrimination to subject their proposals to a more difficult process and ultimately to deny them.  The court said these towers had, you know, different aesthetic impacts than the others and so the different treatment was reasonable.




The next one, which is where a lot of the litigation has centered -- and there have been literally hundreds of cases in the courts.  To the extent I’m citing cases here, again I’m just focusing on the ones that are at the appellate level and that govern in Connecticut.




But the prohibition of service again is that the regulations may not directly prohibit service or have the effect of prohibiting service.  So you know, clearly if the regulation just says on its face no towers in this town, you know, I think that’s likely to be a fairly easy case of prohibiting service.  But also if, you know, either it prohibits -- you know, won’t allow anything in a large area so that service can’t be provided or, you know, it doesn’t have to be on its face -- the courts have been pretty consistent that if the way it’s applied, there’s -- you know, no way -- you know, even treating a single application, if it becomes clear that it’s been applied in a matter that there’s no way that the service can be provided, whatever exactly that means, that the courts are likely to strike that down.  On the other hand, just simply the fact of denying an application is not an effective prohibition of service if there’s, you know, another way.  That’s the whole thing that the statute was meant to preserve, was that -- that whoever the regulating authority is, the state or the locality, you know, among feasible alternatives can manage things so that it has the least impact on the community and that build-out is consistent with the community’s values.  Basically, the application of this is highly fact specific and there are a lot of divisions among the courts on exactly how it plays out as well.




I just raised a few of the questions that have come up here.  If -- you know, if there’s -- Cingular let’s say can provide service to a certain area and then Verizon Wireless wants to come in and provide service to the same area and it’s applied in a way that Verizon is unable to put up their facility, is that a prohibition of service if somebody else is providing service?  The courts have actually divided on that question.  And the Second Circuit in the most recent case specifically declined to decide it, they said it wasn’t necessary on those facts.  The only thing I would mention is it seems to me there are also possibly issues of discrimination if -- if that happens.




How large a dead spot is a prohibition?  Are you prohibiting service if there’s a one city block area that can’t be served or, you know, does it need to be some other larger area?  That -- that can be fact specific.




At what point does additional expense become a prohibition of service?  You know, at least in a reasonable situation, you know, having to do some kind of stealth technology, likely isn’t.  You know, clearly at some level if you have to gold plate the tower, aside from any effects that may have on the service, you know, at some level of expense you’re probably prohibiting.  But -- but it’s really fact specific.




Again the Wiloff Case, on those facts, that particular court decided that since an alternative proposal was available that the town was interested in where they could provide in-vehicle coverage throughout the town and in-building coverage in most areas, the court said that any service they couldn’t provide there was diminimus, they didn’t, you know, need to -- they didn’t need to let the carrier provide every bit of quality of service that they wanted.  Again, that’s fact specific.  Another court might come to a different conclusion.  As public standards change, the courts may change, but you know, that’s just a bit of guidance in that area.




The reasonable time, it’s fairly straightforward, decisions must be reached in a reasonable time.  Generally what they’ve looked at is, you know, treat them similar to other kinds of facilities.  There’s no special hurry up in the statute for this.  It’s really an anti-delay provision.  The -- there are not definite standards, it depends on all the circumstances.




In this one particular case that I’ve cited here, the court said -- you know, the application was filed, after a -- after a full year the town said you need to do more environmental process and the company challenged that.  And the court said under all the facts, if you look at everything that was happening in that year, this doesn’t look like unreasonable delay, it just took that long to process the thing.  The implication being perhaps under another set of facts, if it just sat around for a year and then the town came up with something that they could have said they wanted two weeks after it was filed, that that might have raised different issues.




Substantial evidence is where you’ll find a lot of the dispute.  And that’s basically a familiar standard to lawyers.  Substantial evidence is applied in many areas of the law.  It doesn’t in any way limit the grounds on which a decision can be made.  It simply says that whatever grounds you’re denying an application on, it’s got to be supported.  And it’s a very fact specific inquiry.  It’s really impossible to generalize on what happens here.




I did cite two cases that are interesting because of the contrast.  In some ways they look very similar.  In each instance there was testimony from local residents mostly objecting to the aesthetics of the proposal and also to decline on property values.  In each instance the carrier coming in introduced expert evidence saying it would not have these effects.  In one case the court came down and said there was not substantial evidence for the denial.  In another case the court said that it was.  If you look at the facts, you know, again without expressing any opinion on, you know, whether the court was right in either instance, but you can see reasons for the different results.




The Oyster Bay Case where they said that they couldn’t deny it, what was involved there was a co-location of antennas on a water tower.  The citizens who objected to it on aesthetic grounds basically really spoke in generalities, just, you know, sort of saying these things are ugly.  And -- and -- and in fact, it even appeared that many of them didn’t really understand what was going up, what the project was going to be.  There was also -- most of the evidence in the record was about -- concern about health effects, which is off limits for local regulation.  And I think if you look at what the court said, they were concerned that, you know, the -- that the zoning board knew they couldn’t regulate on health effects but that’s what they really wanted to do, so they just came up with this other reason to try to find an excuse for denying it.




The White Plains Case was a very different set of facts.  This was a proposal to put up a 150-foot stealth tree design in an area where there were no trees higher than about a 100 feet.  There was very specific evidence of, you know, where it would be visible from and the effects on views from the community.  And at least according to the court, the testimony of the company’s expert, the so-called study had very obvious flaws in it, so there were reasons not to give that study a lot of credence.




RF emissions, a very controversial area. The basic rule is that there can’t be state or local regulation if the facility complies with the FCC’s regulations.  The FCC’s regulations are -- what we -- what we regulate is cumulative exposure in any spot where people may be, so all the antennas around an area looking at a site.  So we don’t regulate -- there are power limits as well for purposes of interference, but for health purposes it’s not what can come from a particular antennas, it’s what is somebody exposed to if they’re at a particular site.  And any antenna that’s emitting up to five percent of the level, they’re all responsible for the site if it goes over the limits.




The -- the limits are set at a, you know, very large margin of safety, several factors below, you know, anything that has been shown to have adverse health effects.  As a practical matter for -- you know, the enforcement, facilities are divided into three categories.  I would say that most of your cellular and PCS facilities because of the way they’re built, they’re sufficiently high above the ground or above a rooftop or someplace else where people could be.  And they’re low power levels.  The combination of the two means that they can -- that the person -- the carrier can just assume that they’re not going to cause a problem routinely.  They don’t have to do any routine evaluation.  If there’s specific evidence that there’s a problem, someone will come into the FCC and we can make them evaluate it.  But the nature of the technology, the majority of the facilities certainly come into that category.  If it’s not excluded, then the operator has to study and make sure that -- you know, that there’s not going to be a problem and certify to the FCC.  Finally, if it exceeds the guidelines, that’s one of the things that triggers  an environmental assessment.  But that -- that again, essentially, never happens.  I think I’ve -- I think there’s been a couple of cases where it’s come up in the broadcast area, but not with these types of facilities.




I did cite to our local officials guide here that’s designed to help local officials and the public understand RF emissions issues just to help get a level of assurance that -- you know, under what -- you know, that there generally won’t be a problem and under what circumstances it might be worth, you know, inquiring a little more fully or asking the FCC.




So what is the FCC’s role in this?  Basically very little.  According to the statute, where -- except where a decision is based on RF emissions, we don’t have jurisdiction to resolve a complaint.  If someone thinks that a state or local government has acted in a manner that’s inconsistent with the statute, they must take it to court.  They can’t take it to the FCC.  The exception as I said is the RF emissions.  Those could go either to the FCC or to the court.




So basically our direct role in this area, aside from our own environmental review, is education, like, you know, what we’re doing here, materials on our website, answering questions, helping, you know, to facilitate reasonable resolutions in an informal manner. Of course, as I mentioned at the beginning, we do lots of things that indirectly affects -- affect the need for facilities, our spectrum decisions, various competitive rule, service rules that all affect how many sites there are going to be, what is going to be needed in terms of technology.




Just a very quick slide here on siting on government property, which raises its own issues.  This is Section 704(c).  It directs federal agencies to make their own property available on a fair, reasonable, and non-discriminatory basis.  And the GSA has promulgated some guidance there.  It also directs the FCC to provide support to states in making their property available.  That’s completely discretionary, but many state and local governments have certainly found it to their advantage to encourage these things on their own public property for purposes of revenue streams.




A little note here that at least in the Second Circuit, which governs Connecticut, one of the interesting questions out there has been when a local government is acting in its capacity as landowner rather than as regulator, are they limited by the same, you know, constraints of Section 332(c)7, the unreasonable discrimination and prohibition of service and so forth.  And at least the court in this area has said no, it does not limit.  And this was a case involving a school district.




So just -- a few resources, I’ve put our website upon the last slide here.  We’ve got fact sheets, we’ve got Commission rulings, we’ve got lots of information there.  For general sort of questions, we have an e-mail box that questions can be sent to and we’ll respond.  The RF safety is actually administered by a different part of the Commission than what I’m in, that’s our Office of Engineering and Technology, and they have set up their own e-mail and phone line for those inquiries.  And I’ve put my own contact information at the bottom.




I can take questions.




(QUESTION FROM THE COUNCIL)




MR. STEINBERG:  A town --




MR. PHELPS:  Restate --




MR. STEINBERG:  Yeah.  The question was for a town tower the FCC statutes do not apply?  Well it -- it depends on, you know, what the tower is being used for in terms of the services.  If it’s the -- if it’s for, you know, to provide internal services like police and fire services, that is not covered by this statute -- uh --




(QUESTION FROM THE COUNCIL)




MR. STEINBERG:  If they rent space out to carriers, then the decision to rent space out, to the extent it’s a regulatory issue would be governed yes.  That would be personal wireless services then.  Yeah?




(QUESTION FROM THE COUNCIL)




MR. STEINBERG:  Okay, yes --




MR. PHELPS:  If you could, restate --




MR. STEINBERG:  Yes.  The question was about, you know, what are the reasons for the congressional preemption of state and local authority over the effects of the RF emissions, mentioning that residents do often bring that up in hearings, and how has it worked?




I think the basic reasoning was that unlike aesthetic issues or, you know, land use issues which vary from one part of the country to another, the health effects really don’t vary, so -- so the sense was that, you know, there should be a national standard on that.  That -- you know, that it certainly -- it’s easier for everybody and there are not reasons to have local regulation, so it therefore should be a national standard.




You know, I think it’s -- you know, clearly it’s created controversy with local residents who -- you know, who believe that the standards that are in place, you know, may not be sufficiently protective and may have concerns and want their local governments to regulate that.  But -- but I think that -- you know, in that area the law is fairly clear, there are -- you know, that there are certain things that -- you know, concerns about these effects simply can’t be the basis for regulation, so, you know, ultimately it has to be accepted.  Yes?




(QUESTION FROM THE COUNCIL)




MR. STEINBERG:  The question was whether the FCC is keeping up with any research and the effects of the emissions?  We generally look to what’s done by standard setting bodies.  There’s the International IEEE, something electrical engineers, who set standards.  And a group called ANSI works with them, the American National Standards Institute.  Certainly if they were to see a need for -- and this is scientifically, you know, informed -- if they were to see a need, I expect that we would then look at, you know, the possible need then for a change in the FCC’s rules.  We also defer to agencies such as OSHA and the FDA that have expertise.  We are not a health and safety expert agency, so we need to look at what’s being done by others in that area.  Yes?




(QUESTION FROM THE FLOOR)




MR. STEINBERG:  Yeah, the question is what can a local government require in terms of assuring itself that the facility is in compliance with the FCC regulations, noting that, you know, he has encountered situations ranging anywhere from a simple statement of compliance to requiring testing.  There really is not clear law in that area.  The Commission hasn’t spoken on that, so I can’t, you know, really say what the limits are.  It has been an area of some controversy.  Clearly, you know, requiring, you know, a showing that the carrier has done whatever is required by the FCC on those particular facts, I don’t think anybody, you know, would suggest that that is a problem.  To the extent it goes beyond that in terms of testing -- certainly concerns have been expressed about that, but I -- I can’t give any, you know, clear answer.  I think -- you know, we do have a position that -- you know, to urge that the local governments to try to understand what the facts are here and, you know, not to ask for more than is reasonable under particular facts.




A VOICE:  Thank you, Mr. Steinberg.




MR. STEINBERG:  Thank you.




MR. PHELPS:  Thank you, Mr. Steinberg. Senator Fonfara, thank you for coming today.




(Presentation concluded)
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