
PETITION NO. 561 - Robert J. Rigney, et. al., petition for a declaratory ruling ordering a hearing to determine the effects associated with the construction, operation, and maintenance of a telecommunications facility located at 319-321 New Britain Avenue, Farmington, Connecticut. Decision.
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On May 3, 2002, Robert J. Rigney, et. al., submitted a citizen petition to the Connecticut Siting Council to request that the Council issue an Order for Declaratory Ruling and Hearing for the proposed siting of a telecommunications tower to be located at 319-321 New Britain Avenue, Farmington, Connecticut. The applicant, the Town of Farmington, and Sprint Spectrum are parties and intervenors in this proceeding.

At the time of submittal of this petition, Sprint Spectrum was building the 190’ tall telecommunications tower and associated ground facilities and equipment for the Town of Farmington. The development of the tower facility began with the issuance of a Request for Proposal by the Town of Farmington seeking proposals “to construct a communication tower and support building, to be deeded to the Town for no cost, . . . [to] accommodate the Town’s communication equipment as well as three wireless telecommunication service providers.”

The tower was to be part of a new police building to be built at the above address and was intended to allow the Town’s police department and other public safety entities servicing the Town to upgrade their wireless communications systems.

At the conclusion of the RFP process, Sprint Spectrum was selected to build the tower. Together Sprint and the Town applied to the Farmington Planning and Zoning Commission for a Special Permit to construct the tower. After conducting a public hearing on their application, the Commission approved the Special Permit on July 23, 2001. 

On January 18, 2002, Sprint applied to the Connecticut Siting Council for an order to approve tower sharing that would enable the company to place its antennas on the tower it would be building for Farmington. The Council approved this tower sharing request on February 14, 2002.

In his petition, Mr. Rigney asks the Council to issue a declaratory ruling on two questions. 

1. Since Sprint Spectrum is a licensed intrastate telecommunications provider, should its towers and associated equipment be considered “facilities” under CGS § 16-50i(a)(6) and, therefore, subject to the Council’s jurisdiction?

2. Based on the lease agreement between Sprint and the Town of Farmington, which Mr. Rigney contends makes the Town’s use of the tower subservient to Sprint’s, is this tower a “municipal tower” exempt from the Council’s jurisdiction or is it a commercial facility that should have more properly gone through the Council’s Certification process?

Should the Council conclude that the tower in question is, indeed, a commercial tower, Mr. Rigney asks the Council to issue an Order or Rule: 1) declaring this tower to be a “facility” under CGS § 16-50i(a)(6) and therefore subject to its jurisdiction; 2) finding the effects of this tower are in conflict with policies of the State and denying any application for a Certificate of Environmental Compatibility and Public submitted for this site; and 3) finding that the Tower would be more properly placed at 1 Monteith Drive, a location that would have greater harmony with the surrounding environment and less negative impact and risk to the general public.

Mr. Rigney’s first question has already been answered in the affirmative by the Second Circuit Court of Appeals’ decision in Sprint Spectrum v. Connecticut Siting Council, 274 F.3d 674 (2d Cir. 2001). Furthermore, Sprint acknowledged the Council’s jurisdiction when it submitted its tower sharing request in January, 2002.

The answer to Mr. Rigney’s second question of whether or not this tower is a “municipal facility” exempt from Council jurisdiction rests on two key tests about the ownership and purpose of the tower.

Ownership. The Town will own the tower. This was indicated in the Town’s RFP, which stated the tower was “to be deeded to the Town for no cost . . . .” The Town’s ownership is also confirmed in the lease agreement between the Town and Sprint, which identifies the Town as landlord and Sprint as tenant. The lease also states that Sprint as the tenant will transfer ownership of the facility to the Town as landlord and execute a bill of sale upon completion of construction. The lease further identifies the Town as being responsible for operating and maintaining the tower after its acceptance. It is the Town, not Sprint, that has the right to lease space to other carriers, which might be interested in locating equipment on the tower. 

Primary Purpose. The reason for this tower’s existence is to support public safety communications. It was the Town that conceived of the tower and determined its location and height. The highest and most advantageous locations on the tower, as well as other locations, are dedicated for municipal uses. Only 30 feet of tower space, between elevations 140’ and 170’ AGL, are set aside for private telecommunications providers. 

All other space on the tower is reserved for public users. In planning for the tower, the Town determined that other entities were more capable of constructing it and that these same entities might be interested in sharing space on it. The Town viewed participation by other, commercial entities as an effective way to get the tower built and to receive income for its future operation and maintenance. The presence of commercial telecommunications providers on the tower does not change the fundamental “municipal” nature of the tower. 

Given the facts related above, the Council finds that the telecommunications tower at 319-321 New Britain Avenue, Farmington, Connecticut is a “municipal” facility. For this reason, the Council shall not issue an Order or Rule declaring this tower to be a “facility,” pursuant to CGS §16-50i(a), subject to its jurisdiction. However, this does not mean that commercial telecommunications providers are exempt from the Council’s jurisdiction should they wish to locate antennas on this facility.

