STATE OF CONNECTICUTPRIVATE 

DEPARTMENT OF PUBLIC UTILITY CONTROL

SITING COUNCIL

IN RE:  DOCKET NO. 272:  JOINT APPLICATION OF THE CONNECTICUT LIGHT AND POWER COMPANY AND THE UNITED ILLUMINATING COMPANY FOR A CERTIFICATE OF ENVIRONMENTAL COMPATIBILITY AND PUBLIC NEED FOR A 345 –K V ELECTRIC TRASMISSION FACILITY AND ASSOCIATED FACILITIES BETWEEN SCOVILL ROCK SWITCHING STATION IN MIDDLETOWN AND NORALK SUBSTATION IN NORWALK
COMMENTS OF PAMELA WERTH AND PETER WERTH
ON THE PROPOSED FINDINGS OF FACT 

DATED SEPTEMBER 29, 2006

I.  INTRODUCTION

Peter Werth and Pamela Werth are the owners of 85 Rimmon Road, in Woodbridge, Connecticut.  They did not participate in the original proceedings that resulted in the Decision and Order of April 7, 2005.   They did not believe their participation was necessary since the transmission lines predated both the Werths and Congregation B’nai Jacob, and there was ample land between their house and the Congregation’s buildings.   The Connecticut Siting Council’s Order of that date was that the ROW on the property of Congregation B’nai Jacob was to be moved further from the buildings.  The Order did not specify the location.  

As the Council knows, an appeal was taken from the April 7, 2005 Order by the Town of Woodbridge, Congregation B’nai Jacob, Ezra Academy and others, which resulted in a very specific agreement about where the ROW was to be located—all as shown on a map provided to the Werths and others in the early spring of 2006.
Following the appeal, this Council wisely rejected the applicants’ wish to approve the new settlement’s ROW’s without a new hearing.  The Council ordered a new hearing at which Mr. and Mrs. Werth vigorously participated.  Following the hearing, Supplemental Findings of Fact dated September 21, 2006 and Additional Supplemental Findings of Fact were sent to the parties for comments.  The Werths make their comments here.
Additional Supplemental Finding of Fact FOF#20(b) states:

‘Under the Council Decision and Order issued in this Docket on April 7, 2005, the nearest portion of the ROW to the Werth house was approximately 170 feet.’
The statement mischaracterizes and misstates the April 7, 2005 Order.  The April 7, 2005 Order did not specify the location of the right of way.  It said simply:

‘In the vicinity of Congregation B’nai Jacob/Ezra Academy the right of way shall be shifted farther way from buildings on property owned by Congregation B’nai Jacob/Ezra Academy.’
No reasonable person could conclude that the pertinent portion of the April 7, 2005 Order and the Additional Finding of Fact FOF#20 [b] state the same things.  No reasonable person could conclude that citizens like the Werths had adequate notice from the April 7, 2005 Order that the nearest portion of the right of way to the Werths’ property would be approximately 100 feet.
  If the Order and the Additional Finding of Fact FOF#20 were identical, then the settlement
 of the appeal taken by Congregation B’nai Jacob would not have specified the location of the new ROW.  The settlement reads:

B.  4:  B’nai Jacob will convey a 185 – foot wide easement over the B’nai Jacob property to CL&P in accordance with the ROW relocation shown on the map attached hereto as Exhibit C and CL&P will release the existing easement over the portion of the B’nai Jacob Property.”  
The settlement demonstrates that the parties thought the April 7, 2005 Order needed to be amended or modified—otherwise, they would not have needed to agree and  “settle their differences” by the adoption of the language at B. 4.
In addition, the Additional Supplemental Finding FOF#20(b) is not really a fact at all, but a conclusion of law.  Its bold intention is to interpret, retrospectively, what the Council supposedly “meant” in its April 7, 2005 Order.  As a conclusion of law, it is inappropriate to adopt it here as a finding of fact.  Moreover, it is highly doubtful that the Council really meant what Additional Finding of Fact FOF#20b now says it meant.  The Council surely could have spoken on April 7, 2005, in the clear language of Additional Finding of Fact FOF#20 if it had intended to do so. 
Mr. and Mrs. Werth have stated before that neither they nor any reasonable person could have inferred from the April 7, 2005 Order that the relocated ROW would take a jagged, roundabout, uneconomical, and unreasonable path that hugs the boundary between Congregation B’nai Jacob and the Werth property– since the distance between B’nai Jacob and the Werth residence is over 700 feet.  There is no reason to disadvantage the health of the Werths unnecessarily simply to provide the Congregation with more usable land.  The members of this Council should not make the mistake of adopting a finding of fact which mischaracterizes their prior order.  Such an adoption would compromise the trust of the public, and be seen, quite rightly, as an attempt to shape the truth rather than to find it.
**************************************************************************************

The Werths now address the following two statements in the final paragraph of the Additional Finding of Fact: 

 “…  The land between the Werth property and the ROW is forested.  Finally, the proposed modification is not adverse to the Werths….”
Neither of these statements is true.  It is unclear to this reader whether what is meant in the first sentence is the existing ROW or the proposed ROW.  If what is meant is the proposed ROW, then the Council should note the following:  if the proposed right of way were cleared, there would be left an insubstantial amount of vegetation [approximately 25 feet in width] between the right of way and the Werth residence.  To call such property “forested” is incorrect.  It is easy to see through and affords little protection.

 More importantly, the proposed modification is adverse to the Werths.  The modification now places the transmission lines well within a 300 foot margin to their house.  A 300 foot margin is important because at  and after 300 feet,  electric and magnetic fields become “indistinguishable from levels found inside or outside homes…”
  The relocated ROW places the health of the Werths at risk, reduces the value of their property and reduces their enjoyment of their property.  The impact on the Werths is unnecessary.   

The Werths have lived in their house for more than 15 years with the power lines in their current location.  Congregation B’nai Jacob purchased its property and erected its buildings after the transmission lines had been established.  Undoubtedly, the price the Congregation paid for the property took into account the location of the transmission lines and the fact that much of the land they purchased was unusable or compromised by the existing right of way and transmission lines.  
  The Additional Supplemental Findings of Fact FOF#20 discussed here should not be adopted because they are incorrect.  They attempt to make it more difficult for Mr. and Mrs. Werth to take an appeal from any decision the Council may make.  The Council should reject them.
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Laurence P. Nadel, Esq. 
� To the contrary, what a reasonable person would have concluded is that both parties would have been given a 300 foot margin, if possible, or if not possible, then and only then, would Congregation B’nai Jacob have been given 300 feet and the Werths a lesser amount.  But the current plan disadvantages the Werths for no reason other than to provide Congregation B’nai Jacob with more usable land.   


� See “Ezra Academy et. al. v. Connecticut Siting council et al… Global Settlement Term Sheet.”


� See Draft “Electric and Magnetic Field Best Management Practices for the Construction of Electric Transmission Facilities in Connecticut.”
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