PRE-CRAWFORD/POST-CRAWFORD FORENSIC INTERVIEW CASES IN CONNECTICUT – THE VIDEOTAPE
There are two cases that essentially redefined the confrontation clause analysis.


In Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354 (2004), seven justices concurred in rejecting the test stated in Ohio v. Roberts, 448 U.S. 56, 100 S. Ct. 2531 (1980), for the admissibility of out-of-court statements of non-testifying prosecution witnesses.  The Robert’s test would admit such statements if they “. . .either fall within a firmly rooted hearsay exception or bear particularized guarantees of trustworthiness.”  

The Court held that the requirements of the Confrontation Clause of the Sixth Amendment do not yield to either rules of evidence or reliability considerations.  Rather, where “testimonial evidence” is involved, there is an absolute rule of exclusion in the event the declarant does not testify at trial.  Therefore, unless the prosecution can demonstrate that the declarant is unavailable and that the defendant had an opportunity to cross examine the witness at the time the testimony was originally given, there is an absolute rule of exclusion.

Writing for the Court, Justice Scalia refused to offer a comprehensive definition of “testimonial evidence,” except to state that at a minimum the term applies to “. . . prior testimony at a preliminary hearing, before a grand jury, or at a former trial; and to police interrogations.”  The Court expressly reserved ruling on the question as to whether the newly stated rule of exclusion would apply to a dying declaration.  The majority also emphasized that its holding would NOT affect the admissibility of “non testimonial statements” under exceptions to and exclusions from the hearsay rule, such as those applicable to business records, statements to non-law enforcement officers or non-judicial personnel, co-conspirators’ statements under FRE 801(d)(2)(e) (including those made to law enforcement personnel), and spontaneous declarations.  
Importantly, the Court (in dicta) discussed its holding in White v. Illinois, 502 U.S. 346, 112 S. Ct. 736 (1992), suggesting the likelihood of heightened scrutiny being given to the admission of statements made to law enforcement officers by child victims and victims of sex crimes.  The Court noted that White is arguably in tension with the rule requiring a prior opportunity for cross examination when the proffered statement is testimonial.  White involved statements of a child victim to an investigating police officer admitted as a spontaneous declaration.  The Petitioner in White was convicted of the aggravated sexual assault of a child.  The child's mother and babysitter, a police officer, and a doctor and nurse who examined the child all testified regarding the child's description of the assault.  The child did not testify.  The trial court permitted the testimony of the mother, babysitter, and police officer under a hearsay exception for spontaneous declarations.  The testimony of the doctor and nurse was admitted under an exception for statements made in the course of medical treatment.  

The state appellate court affirmed the conviction, the state's highest court denied review, and the United States Supreme Court granted certiorari, limited to the question whether permitting the challenged testimony violated the Confrontation Clause of U.S. Const. Amend. VI.  The Court affirmed the state appellate court's judgment.  The Court held that given the evidentiary value of such statements, their reliability, and the fact that establishing a generally applicable unavailability rule would have few practical benefits, there was no reason to exclude evidence embraced within exceptions to the hearsay rule for spontaneous declarations and statements made for medical treatment.    
The Crawford Court noted that it is questionable whether testimonial statements would have ever been admissible on that ground in 1791.  In any case, the only question presented in White was whether the Confrontation Clause imposed an unavailability requirement on the types of hearsay at issue.  The holding did not address the question whether certain statements, because they were testimonial, had to be excluded even if the witness was unavailable.  The Court stated that “[w]e [took] as a given . . . that the testimony properly falls within the relevant hearsay exceptions.”  White is clearly problematic.
In Davis v. Washington, 547 U.S. 813, 126 S. Ct. 2266 (2006), the Court expressly ruled that the Confrontation Clause applies only to testimonial hearsay.  Not all out-of-court spoken words are testimonial, and there are instances when testimonial hearsay will be admitted.   Within this context, the Court held that playing a 911 recording to a jury regarding the responses of a victim in the midst of being assaulted by her former boyfriend was not testimonial in nature.  The Supreme Court stressed the distinction between the 911 recording, which described current circumstances in order to enable police assistance to meet an ongoing emergency, and statements elicited to learn what had happened in the past.  

The Court also refused to recognize either as non-testimonial or admissible testimonial evidence, statements made to police officers during interviews of the victims at the scene.  Within this context, the Court held that an affidavit, handwritten by the victim at the scene in response to a police officer’s request, could not be admitted without violating the accused’s right to confrontation.  In the resolution of both cases, the Court underscored that its holdings were fact specific, noting that it was not holding that statements to a 911 operator could never be testimonial and it was not holding that statements to the police at the scene could never be non-testimonial.  
The following outline addresses how both the Connecticut Supreme Court and our Appellate Court have analyzed the forensic interview cases, particularly the admissibility of the interview videotape, in a pre-Crawford/Post-Crawford context.   
1.
Establishment of procedures in child sex cases dispensing of face-to-face confrontation and allowing videotaped testimony if the State shows a compelling need to do so.
STATE V. JARZBEK, 204 Conn. 683 (1987)

The Supreme Court panel was made up of Peters, Healey, Shea, Callahan, and Glass.  Peters authored the decision.  Mr. Jarzbek was tried in the Middlesex J.D. (Hale, J.) and charged and convicted of risk of injury to a child in violation of 53-21 and sexual assault in the fourth degree in violation of 53a-73a.  Mr. Jarzbek was sentenced to 5 years suspended and 5 years of probation.  The sole issue on appeal was whether a minor child, who was the complainant in this sexual assault case, could testify via videotape outside the presence of the defendant.

Prior to trial, the state filed a motion for permission to videotape the testimony of the defendant’s daughter, one of the alleged victims (T), outside the physical presence of the defendant.  The defense objected.  At the hearing, the state called two clinical psychologists who testified that the children (T and I) would be psychologically and emotionally traumatized if they had to testify in front of their father.  The trial court ruled that the state had established a compelling need and granted the state’s motion.

The Supreme Court determined that the issue of whether a child could testify without being in the presence of the defendant needed to be determined on a case by case basis.  The state must demonstrate a compelling need for excluding the defendant, by clear and convincing evidence.  To demonstrate such a need, the state must show that the minor victim would be “so intimidated, or otherwise inhibited, by the physical presence of the defendant that the trustworthiness of the victim’s testimony would be seriously called into question.”  
The Supreme Court has consistently stressed that the primary focus of the inquiry must be on the reliability of the minor’s testimony, not on the potential trauma to the minor from testifying.  See e.g., State v. Bonello, 210 Conn. 51, 59 (1989); State v. Spigaraolo, 210 Conn 359, 367 (1989).  However, the Connecticut Supreme Court has stated with approval in State v. Arroyo, 284 Conn. 597, 624 (2007), that “protecting child witnesses from the trauma of testifying in the face of the defendant and securing reliable testimony from such child witnesses are inextricably linked.  Indeed, although our own system requires that ‘the primary focus of the trial court’s inquiry must be on the reliability of the minor victim’s testimony,’ we stated in Jarzbek that ‘the trial court may consider the well-being of the witness as a significant factor in its analysis . . . .”    

2.
Medical treatment exception to the hearsay rule applies to statements made by a sexual assault victim to a social worker who is acting within the chain of medical care, as long as those statements are made for the purpose of obtaining medical diagnosis or treatment and are pertinent to the diagnosis or treatment sought.
STATE V. CRUZ, 260 Conn. 1 (2002) 
The Supreme Court panel consisted of Norcott, Katz, Palmer, Vertefeuille and Zarella.  Zarella authored the decision.  Mr. Cruz was tried in the Hartford JD (Fasano, J.) and was convicted on a consolidated information of 5 counts of sexual assault in the first degree 53a-70 (a)(2) and 2 counts of risk of injury to a child 53-21 (2).  Mr. Cruz was sentenced to 22 years suspended after 17 years with 5 years of probation.  The Supreme Court granted certification on whether the Appellate Court correctly determined that the trial court properly had admitted into evidence, under the medical exception to the hearsay rule, statements made to a social worker by a child who was sexually assaulted identifying the defendant as the perpetrator of the sexual assaults. Appellate Court was affirmed.
Complainant (A) claimed that the sexual assaults occurred between 5/1/91 and 12/16/93, during the time that the defendant lived with A and her family.  A did not disclose the assaults until the summer of 1995.  A told an older school friend and then told her mother on 12/14/95.  After hearing the complaint, A’s mother took her to the ob-gyn who had been treating A for pelvic pain since 3/93.  The doctor spoke to Diane Edell, a social worker and program director at what is now known as The Aetna Foundation Children’s Center at St. Francis Hospital.  Diane Edell evaluated sexually abused children at The Children’s Center.  Edell interviewed A on 12/14/95 and 12/22/95.  A spoke “openly” and believed that Edell was a physician.  The 12/22/95 interview was videotaped.  Detectives Nelson and Woods of the Manchester police department observed the interview through a one way mirror and received a copy of the videotape.
On 1/10/96, Dr. Elaine Elizabeth Yordan, a pediatrician and associate director of adolescent medicine in the hospital’s department of pediatrics, examined A.  The examination neither proved nor disproved the assault.  The doctor did not review the ob-gyn medical history and she did not review the videotape.
At trial, Edell testified that the purpose of the diagnostic interview was to help “the physician proceed with the medical evaluation based on what the child is claiming happened . . . .”  Edell also testified that following her interview with a child, she would give parent(s) a summary of the interview and make recommendations regarding mental health follow-up, including counseling.  Yordan testified that she couldn’t remember if she spoke to Edell prior to the exam, but it was her usual practice to speak with the interviewer, if the child has been interviewed, to determine the nature of the allegations.  She remembered that she didn’t speak to the ob-gyn and had medical history from the mother.  
On appeal to both our Appellate Court and Supreme Court, defense claimed that A’s statements to Edell didn’t fall within the medical treatment exception to the hearsay rule and that the interview was not part of the chain of medical care.  The defendant argued that the exception is inapplicable because Edell is a social worker and not a physician, psychologist or psychiatrist.  Further, the interview was never used by the doctor in diagnosing or treating A, and A never received any treatment for the psychological trauma that A may have suffered as a result of sexual abuse.  The Supreme Court ruled that the medical treatment exception to the hearsay rule “applies to statements made by a sexual assault victim to a social worker who is acting with in the chain of medical care, as long as those statements are made for the purpose of obtaining medical diagnosis or treatment and are pertinent to the diagnosis or treatment sought.”  
The Appellate Court concluded that A’s statements fell within the medical treatment exception to the hearsay rule because A had made them in furtherance of obtaining medical treatment and because A had made them to an individual within the chain of medical care.  The court further concluded that A's statements were reliable because "A thought she was talking to a physician and therefore was seeking medical diagnosis or treatment."  In so concluding, the court noted: "It is not unreasonable to . . . conclude that because . . . A's treating physician, sent A and [A's] mother to the hospital, specifically calling Edell whom he knew to be a social worker with advanced training in therapy and public health, that statements by A to Edell would be reasonably pertinent to future medical diagnosis or treatment." The Connecticut Supreme Court agreed.
The Court held that the rationale for excluding from the hearsay rule statements that a patient makes to a physician in furtherance of obtaining medical treatment applies with equal force to such statements made to other individuals within the chain of medical care.  In each case, the Court presumes that such statements are inherently reliable because the patient has an incentive to tell the truth in order to obtain a proper medical diagnosis and treatment.  In so concluding, the Court overruled State v. Barile, 54 Conn. App. 866, 871-72, 738 A.2d 709 (1999), to the extent that it holds that the medical treatment exception to the hearsay rule does not cover statements made to a social worker who is in the chain of medical care.  Therefore, the Court held that statements made by a sexual assault victim to a social worker who is acting within the chain of medical care may be admissible under the medical treatment exception to the hearsay rule.

3.
Appellate Court ruled that a videotaped interview of the complainant was admissible after she testified that she lied during the interview.

STATE V. LUIS F., 85 Conn. App. 264 (2004)
The Appellate Court panel was made up of Lavery, Schaller and Hennessy.  Schaller authored the decision.  Luis was tried in Danbury JD (White, J.) and convicted of sexual assault in the second degree 53a-71(a)(4), risk of injury to a minor 53-21(a)(2), and risk of injury to a minor 53-21(a)(1).  On appeal, the defendant claimed that the trial court improperly (1) admitted a videotape of the victim as a prior inconsistent statement and (2) restricted his right to cross-exam the victim.  The Appellate Court affirmed.
The complainant told the principal at her school that her father sexually abused her.  The principal notified DCF.  The complainant was immediately removed from the family home.  She was 14 years old at the time.  On 10/1/01, the complainant was interviewed by a multidisciplinary-investigative team.  This interview was videotaped.  During the interview, she stated that both her grandfather and father sexually assaulted her.  She stated that her father put his penis into her vagina on two occasions.  She further reported inappropriate touching.  Complainant stated that she told her mother.  However, her mother did not report the allegation.  
Luis F. was interviewed by the police and admitted to touching his daughter’s breasts and vagina but denied intercourse.  Luis also admitted to hiding in his daughter’s bedroom and watching while she undressed.
At trial, complainant testified that she “made everything up.”  She testified that she was aware that her mother was saddened that the defendant could not live with them, and that she did not want her father to go to jail.  Although she acknowledged that the defendant had touched her breasts and vagina when he disciplined her, she stated that he did so because he was angry, having witnessed her "boyfriends touching [her] in [her] privates."  She explained that the defendant had touched her in a nonsexual manner that was not inappropriate and that the defendant had asked her how she could permit her boyfriends to "touch [her] down there."  She further testified that she had fabricated the story of the defendant's sexual abuse to get out of the house and that she did not recall stating during her interview with the multidisciplinary team that the defendant had sexual intercourse with her.

The State offered the videotape of the interview as a prior inconsistent statement   for substantive purposes in response to the victim’s testimony.  The videotape was played for the complainant.  She testified that it was all a lie and she identified her voice.  The court admitted the videotape as a prior inconsistent statement for substantive purposes under State v. Whelan, 200 Conn. 743 (1986).
The Appellate Court held that the videotape was properly admitted and provided that the complainant had personal knowledge of the events, that she was subject to cross-examination, and that the videotape was inconsistent with trial testimony. 
While outside the scope of this seminar, I think it is also important to at least touch on the defendant’s other claim suggesting that the trial court unduly restricted his right to cross-examine the victim regarding the results of a medical examination performed on her.  The Appellate Court disagreed with the defendant.

At trial, the state made a motion in limine to exclude any evidence relating to any physical examinations of the victim.  The defendant objected to the motion and argued that he had the right "to ask [the victim's mother] or the victim herself or anyone else to testify whether there's any physical evidence . . . regarding the issue."  The state argued that any evidence relating to a physical examination of the victim would be either beyond the anticipated scope of direct examination, hearsay or improper opinion testimony.  The court reserved judgment on the state's motion until the issue arose at trial.
During cross-examination of the victim, the defendant asked whether the department or anyone else had sent the victim for a physical examination.  The state objected and the court sustained the objection.  After a bench conference, the defendant was allowed to ask the victim whether the department or anyone ever sent her for a physical examination.  The victim answered, "Yes."  Immediately thereafter, the court ended the defendant's inquiry into the physical examination of the victim.


In determining whether a defendant's right of cross-examination has been unduly restricted, the Court considers the nature of the excluded inquiry, whether the field of inquiry was adequately covered by other questions that were allowed, and the overall quality of the cross-examination viewed in relation to the issues actually litigated at trial.  In this case, the defendant argued that "whether or not [the victim] was examined by a physician and the results of the examination were important to the issue of sexual intercourse."  He argued that the testimony about the physical examination would have helped the jury determine what to believe.  The state argued that the court properly prevented the defendant from eliciting testimony from the lay witness victim regarding the results of her medical examination because questions of that nature called for an expert opinion not within the common sphere of knowledge of a lay witness, and such inquiry called for an inadmissible hearsay response from the victim.  The Court agreed with the state's argument.
The defendant's constitutional rights were not violated by the court's restriction. According to the Court, the court merely restricted the defendant's inquiry into one area, and the defendant was able to adduce damaging admissions from the victim during the cross-examination that directly bore on the victim's credibility.  The Court then turned to the question of whether the trial court abused its discretion.  The victim could have known the results of the medical examination only through a discussion with her 
physician.  The Court noted the victim's testimony regarding those results, therefore, would be based on hearsay because the physician's statements regarding the results were out-of-court statements that would be offered for their truth.
  The defendant apparently offered no exception to the hearsay rule for the physician's discussion with the victim.  The Court further expounded that the existence or absence of physical injury to a victim's genital or anal area and its relation to a sexual assault is not necessarily an obvious matter within the common knowledge of the average person." State v. Whitley, 53 Conn. App. 414, 422, 730 A.2d 1212 (1999).  
The Court continued to further attempt to bolster its position by stating that testimony that the defendant sought to elicit, therefore, would also have been barred by Section 7-1 of the Connecticut Code of Evidence, which prohibits non-experts from giving opinion testimony when the opinion is not "rationally based on the perception of the witness and is [not] helpful to a clear understanding of the testimony of the witness or the determination of a fact in issue."  According to the Court, the victim could not have logically had an opinion, based on her personal perception, regarding the results of the medical examination performed on her.  Lastly, the Court further dropped a footnote stating that the “record does not reveal whether the victim acquired information regarding the results of the examination from her mother.  If she learned of the results from her mother, the defendant would face an additional bar because the victim’s testimony would be based on hearsay within hearsay, both layers of which would have to be subject to an exception to be admissible evidence.

4. Once a portion of a prior inconsistent statement has been admitted, it is appropriate to allow the entire statement into evidence.
STATE V. EFRAIN M., 95 Conn. App. 590 (2006)
The Appellate Court panel was made up of Flynn, Pellegrino and West. Pellegrino was the author.  The defendant was tried in Fairfield (Harper, J.) and charged with 11 counts:  3 counts of sexual assault in the first degree 53a-70 (a)(2), attempted sexual assault in the first degree 53a-49 (a)(2) 53a-70 (a)(2), 3 counts of risk of injury to a child 53-21 (a)(2), 2 counts of risk of injury to a child 53-21 (a)(1), and 2 counts of sexual assault in the fourth degree 53a-73a (a)(1)(A).  Efrain was acquitted on all but 2 of the charges.  He was convicted of 2 counts of risk of injury to a child 53-21 (a)(1) for which he was sentenced to 20 years suspended after 10 with 5 years of probation.  The defendant claimed on appeal that the trial court abused its discretion when it improperly admitted into evidence a videotape of a forensic interview.  
The charges against the defendant were based on allegations that he sexually assaulted the children of a relative of his wife.  The complainants, 9 year old twin girls (A and B), told their father and step brother about the abuse in 7/02.  The police were notified immediately.  On 7/22/02, the girls were interview separately by Lisa Melillo-Bush, a school psychologist and forensic interviewer, on behalf of the Center for Women and Families of Greater Bridgeport.  The interviews were videotaped.  

At trial, both victims testified.  After cross-examining each victim, defense counsel argued for admitting into evidence a selected portion of that victim’s videotaped interview as a prior inconsistent statement.
  While testifying, A had indicated that the defendant had engaged in certain acts on a date different from the one she had reported to Melillo-Bush.  B, in her testimony, had characterized her experiences of having dreams that sometimes came true somewhat differently from how she characterized them when speaking with Melillo-Bush.  She also had testified that the defendant's "private part" had touched her own, although when she spoke with Melillo-Bush, she said that she had kicked the defendant away such that his attempt to touch her was not successful.
The trial court agreed that sufficient foundations had been laid for admission of the victims' prior inconsistent statements.  It subsequently allowed defense counsel to play for the jury three brief excerpts from the videotaped interviews in which the victims made statements contrary to their testimony at trial.
Thereafter, the state offered as rebuttal evidence, pursuant to Sections 6-11
 and 1-5
 of the Connecticut Code of Evidence, the entire videotape of the interviews. Defense counsel objected, arguing that the contents of the videotape went beyond the scope of the excerpts he had offered as prior inconsistent statements.  He argued further that the defense had no involvement in the creation of the videotape and that, in essence, it would have the effect of bolstering the victims' testimony.  According to the state, the issue of the timing of the defendant's acts was interwoven throughout the interviews and, given the meandering nature of discussions with children, it was important for the jury to consider the victims' statements within the broader context of their entire interviews.  The court ultimately allowed submission of the entire videotape pursuant to Sections 1-5 and 6-11 accompanied by a limiting instruction to lessen any potential prejudice.  Another limiting instruction was included in the court's final charge to the jury.

The Appellate Court ruled that the admission of the entire videotape was proper.  It put the excerpts into context and prevented the jury from being misled.  “When a witness has been impeached with selected portions of an inconsistent statement, admission of the entire statement allows the inconsistent portions of the statement to be placed into context and prevents misleading the jury.  It precludes selective admission by one party that serves only to distort reality and allow legal technicalities to obfuscate the truth, thus undermining the jury’s fundamental purpose.”  State v. Hines, 243 Conn. 796, 807 (1998).  The Court further noted that it reviewed the videotapes and its review discloses that the videotapes did not contain any allegations of the defendant's sexual misconduct other than those described by the victims in their testimony at trial, and the victims did not make any statements to Melillo-Bush regarding other unrelated bad acts of the defendant.
5. THREE KEY ISSUES:

(a) Testimony recounting statements that the victim made during forensic interviews is non-testimonial and therefore the admission of those statements did not violate the defendant’s right to confrontation.  The Court further concluded that the trial court did not abuse its discretion in admitting the statements under the medical exception to the hearsay rule.
(b) Testimony of kindergarten teacher regarding statements the victim made to her did not (1) implicate the defendant’s right to confrontation, (2) were not barred by Samuels, and (3) was not abuse of discretion in permitting the constancy testimony.
(c) Videotaped testimony pursuant C.G.S. 54-86g (a) and Jarzbek is not testimonial hearsay and therefore does not fall within the ambit of Crawford.  
STATE V. ARROYO, 284 Conn. 597 (2007)
The Supreme Court panel consisted of Borden, Norcott, Palmer, Vertefeuille and Zarella.  Borden authored the decision.  Mr. Arroyo was tried in the New Haven J.D. (Thompson, J.) and convicted of two counts each of the crimes of sexual assault in the first degree, sexual assault in the fourth degree, risk of injury to a child, and with one count each of the crimes of attempt to commit sexual assault in the first degree, attempt to commit sexual assault in the fourth degree, and attempt to commit risk of injury to a child. The Supreme Court REVERSED the conviction, ordering a new trial based on the trial court improperly declining to instruct the jury on the defendant’s third party culpability defense.  
In addition to the defendant’s third party claim, the defendant argued on appeal that the trial court improperly: (1) admitted statements of a forensic interviewer under the medical diagnosis or treatment exception to the hearsay rule; (2) admitted the testimony of the victim's teacher under the constancy of accusation doctrine; (3) admitted the victim's videotaped testimony, as well as the testimony of certain witnesses recounting the victim's out-of-court statements in violation of Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354 (2004); (4) failed to inquire adequately into the defendant's complaints of lack of communication with his attorney; and (5) failed to inform the defendant of his right to consular notification under the Vienna Convention on Consular Relations.  
Although the Court resolved this appeal based on its conclusion that the trial court improperly declined to instruct the jury on the defendant’s third party culpability defense, the Court addressed the remaining claims raised by the defendant because they are likely to arise on remand.  This summary will focus on claims one, two, and three.
The complainant was a 5 year old girl who complained to her mother about irritation in her vaginal area.  Upon examining her daughter, the mother believed that the area was discolored.  The mother believed that her daughter was having an allergic reaction to soap so she disposed of the soap and presumably changed brands.  When the irritation continued, she brought the complainant to Yale-New Haven Hospital where the child was examined.  During the examination, the child complained about pain during urination.  Based on the reported symptoms, the child was given medication.   Approximately one month later, the child’s mother once again brought the child to the hospital because the child’s vaginal area had become swollen and had been secreting discharge, and because the child continued to experience painful urination, with traces of blood in her urine.  Hospital personnel examined her, and then administered testing the next day.  On January 18, 2002, the hospital informed the child’s mother that the child had tested positive for chlamydia.  Following treatment, although the child’s symptoms at times were less severe, they persisted until at least May 15, 2002, when the mother brought her back for further testing and treatment.
Between January 18, 2002, and May 23, 2002, when the now victim finally identified the defendant as her attacker, the victim was interviewed by various hospital personnel, social workers, and her kindergarten teacher.  Catherine Hammie, an investigator for the department of children and families, conducted the first interview of the victim, which was a home interview that took place sometime in late January.  At that time, the victim denied that anyone had touched her "private parts."  Nevertheless, on the basis of the victim's positive chlamydia test, Hammie requested that all of the adults living in the household (mother, father, and defendant) obtain testing for chlamydia.  All of the adults tested negative.  Hammie returned a number of times for further interviews, and on February 13, 2002, brought the victim to the Yale Sexual Abuse Clinic (clinic) at Yale-New Haven Hospital, where the victim was examined by Janet Murphy, a pediatric nurse practitioner at the hospital.  Murphy did not observe any discharge from the victim's vaginal area at that time, but was unable to perform a test for chlamydia because the victim was very fearful of being subjected to the test again.
On March 13, 2002, Hammie brought the victim back again to the clinic, this time  for an interview with Theresa Montelli, a licensed clinical social worker and forensic interviewer who worked at the clinic.  At the beginning of the interview, the victim told Montelli that she had become infected in her vaginal area from bathing with her brother. She did not at that time claim that the defendant had made any sexual contact with her. During that interview, she stated only that the defendant sometimes played tickle games with her.  When Montelli asked the victim to tell her something she did not like
about the defendant, however, Montelli observed that the victim's eye contact ceased and her entire aspect changed markedly, from friendly and carefree to very sad.
 

After the interview with Montelli was finished, Hammie spoke with the victim again.  During that conversation, the victim told Hammie that the defendant played hide and seek, and tickle games with her.  When Hammie asked the victim what it was she did not like about the defendant, the victim did not reply, but became very sad and quiet.  Hammie also asked the victim whether she had ever seen the defendant change his clothes in front of her, and the victim replied that she had not.
On the following day, Montelli again interviewed the victim.  When Montelli resumed asking questions about the defendant, the victim responded that she did not want to talk about him.  Because the victim had mentioned on the prior day that she had a secret, Montelli asked her about it.  The victim said that her secret was about "dancing with daddy."  When Montelli asked her once again about the defendant, the victim's aspect changed, and she said that she did not want to talk about it anymore and that her mother had told her not to say anything.
On May 15, 2002, because the victim's symptoms of vaginal discharge and irritation had become more severe, the mother brought her to the clinic to see Murphy, who examined the victim and tested her for chlamydia.  The results were positive. The victim was treated again with medication.  When she was tested for chlamydia again in June, the results were negative.
Enter yet another interview and “interviewer.”  On May 23, 2002, the victim's mother brought her to meet with Magdalis Gonzalez, the victim's kindergarten teacher, and asked Gonzalez to speak to the victim in order to find out how she had become infected. Gonzalez agreed to speak to the victim privately.  During their meeting, Gonzalez first asked the victim if her father had touched her.  The victim responded that he had not, and that it was her godfather, the defendant, who had touched her.  After her meeting with the victim, Gonzalez called DCF and  spoke to Hammie, informing her of the victim's allegations.  Hammie then went to the school, invoked an administrative hold on the child, and immediately brought her to the clinic for a third interview with Montelli.
During the third interview, the victim described three separate occasions on which the defendant had sexual contact with her.  The victim said that all three incidents had occurred in the upstairs of the family home.  During her videotaped testimony, the victim described the three incidents.  The first incident occurred during the daytime, in her parents' bedroom, where the defendant slept when he stayed at the house overnight.  While the mother was downstairs and the victim's brother was sleeping in his crib in the children's bedroom, the defendant removed his pants, the victim's pants and panties, then penetrated the victim vaginally with his penis.  The second occasion occurred in the morning, when the mother was downstairs making chocolate milk for the victim and her brother, who was in his crib.  The defendant came into the children's bedroom and got on top of the victim while she was lying down on her back in her bed. The victim was wearing shorts and a shirt, and the defendant had on boxers.  The victim told the defendant that her mother was coming, and the defendant left the room and closed the door behind him.  The third incident happened when the victim was watching television in the children's bedroom while her brother was sleeping in his crib. The mother was downstairs, and the defendant was in the parents' bedroom.  He called the victim into the parents' bedroom, took off his pants and the victim's pants and penetrated the victim vaginally with his penis.  Afterwards, the victim returned to the children's bedroom.  In her videotaped testimony, the victim stated that the defendant told her, following the first and third incidents, that he would kill her mother if the victim told her mother what had happened.
Immediately following the victim's interview with Montelli, Hammie took the victim to Boys' Village safe home (Boys' Village), where she stayed for fifteen days.  When Hammie brought the victim to Boys' Village, the victim cried and begged Hammie to take her home.

CLAIM ONE
Montelli’s testimony recounting statements that the victim made to her during the forensic interviews was non-testimonial and therefore the admission of those statements did not violate the defendant’s right to confrontation.  The Court further concluded that the trial court did not abuse its discretion in admitting the statements under the medical exception to the hearsay rule.  
The defendant's claim on appeal is that the trial court improperly allowed Montelli to recount, during her testimony, the statements that the victim had made to her during the forensic interviews that Montelli conducted with the victim.  Although the trial court admitted the child's hearsay statements under the medical treatment exception to the hearsay rule, the defendant claims that the court properly should have excluded the statements as testimonial hearsay under Crawford v. Washington, supra, 541 U.S. 36, because law enforcement personnel observed Montelli's interviews with the victim and were allowed to make and retain audiotapes of those interviews.

Montelli, a licensed clinical social worker, performs evaluations of children who claim to have been sexually assaulted and creates treatment plans.  Montelli's interviews with the victim took place in the clinic's interview room, which is equipped with a one-way mirror.  When such an interview is conducted, several persons observe the interview from behind the mirror, including a police officer, a department representative, and, schedule permitting, Montelli's partner in the case.  Hammie observed the interviews behind a one-way mirror, and during at least the first and third interviews, a member of law enforcement also observed the interview behind the one-way mirror.  The first and third interviews that Montelli conducted with the victim were tape-recorded with a recording device supplied by the police.  Following each interview, Montelli gave the cassette to the police.  During the third and final interview with Montelli, on May 23, 2002, the victim disclosed to her that the defendant had sexually assaulted her on three separate occasions.
Post-Crawford confrontation clause analysis must begin with the question of whether the subject statements are testimonial hearsay.  The Court held that it is undisputed that Montelli's testimony regarding the victim's statements involves hearsay. Therefore, the Court’s preliminary inquiry focused solely on whether the victim's statements to Montelli were testimonial in nature, and subject to Crawford's strictures, or non-testimonial, and thus subject to the rules of evidence.  The United States Supreme Court has provided guidance on this issue in Davis v. Washington, 547 U.S. 813, 126 S. Ct. 2266 (2006).  
In Davis, the Court undertook to clarify one of the issues that it had left unresolved in Crawford, namely, the meaning of the term "testimonial."  Davis involved the admissibility, in two consolidated cases, of hearsay statements that the defendants in each case had claimed were testimonial under Crawford.  In Davis, the statements at issue were the victim's statements made to a 911 dispatcher while the victim was being assaulted.  During the telephone call, the victim had identified the defendant as her attacker.  In Hammon v. Indiana, 829 N.E.2d 444 (Ind.), cert. granted, 546 U.S. 976, 126 S. Ct. 552 (2005), the companion case reported with Davis, the Court considered the victim's statements made to the police officer who responded to a reported domestic disturbance.  When the officer arrived, both the victim and the defendant were still in the home, but any violence between the two had already ceased.  The officer persuaded the victim to fill out a battery affidavit, in which she stated that the defendant had attacked her and her daughter.
In deciding whether the statements in the two cases were testimonial or not, the Court articulated the following rule: "Statements are nontestimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency.  They are testimonial when the circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution." (Emphasis added.).  Applying this test, the Court concluded that the victim's statements
in Davis were non-testimonial because they were made while the attack was ongoing.  During the call, her "frantic answers were provided over the phone, in an environment that was not tranquil, or even (as far as any reasonable 911 operator could make out) safe."  Under such circumstances, the primary purpose of the victim’s statements was to "enable police assistance to meet an ongoing emergency. [The victim] simply was not acting as a witness; she was not testifying. . . . No witness goes into court to proclaim an emergency and seek help."  

By contrast, the Court considered the statements at issue in Hammon to be similar to those the Court had deemed testimonial hearsay in Crawford.  Because the officer's interrogation of the victim in Hammon was an inquiry into "possibly criminal past conduct" and, therefore, his primary purpose in questioning her was to investigate, not to provide emergency assistance, the victim's statements were testimonial in nature. 
The court in Davis declined to resolve, however, "whether and when statements made to someone other than law enforcement personnel are 'testimonial.'" Nonetheless, the Court's analysis makes clear that the determining factor resolving whether the subject statements are testimonial or non-testimonial is the primary purpose of the interrogation between the declarant and the witness whose testimony the state later seeks to introduce regarding the declarant's statements.  That is, whether the interrogation is primarily intended to provide assistance to the declarant or to further investigation and preparation for prosecution. 
It is only the second purpose that implicates the confrontation clause.  Put another way, statements taken by government actors who are not members of law enforcement are testimonial if the interview is the functional equivalent of police interrogation with the primary purpose of establishing or proving past events potentially relevant to later criminal prosecution.  This is consistent with Crawford's identification of the "core class of testimonial statements" as including "ex parte in-court testimony or its functional equivalent--that is, material such as affidavits, custodial examinations, prior testimony that the defendant was unable to cross-examine, or similar pretrial statements that declarants would reasonably expect to be used prosecutorially" and "statements that were made under circumstances which would lead an objective witness reasonably to believe that the statement would be available for use at a later trial . . . ."  
Declarants who make statements, even regarding a possible crime, in order to obtain assistance, do not do so with the intent or expectation of assisting the state in building a case against a defendant, nor do the recipients of such statements act with such intent or expectation.  As the court stated in Davis, when making statements in order to obtain emergency assistance, "[the victim] simply was not acting as a witness; she was not testifying. . . . No witness goes into court to proclaim an emergency and seek help."  Thus, in focusing on the primary purpose of the communication, Davis provides a practical way to resolve what Crawford had identified as the crucial issue in 
determining whether out-of-court statements are testimonial, namely, whether the circumstances would lead an objective witness reasonably to believe that the statements would later be used in a prosecution.

The Connecticut Supreme Court then places in footnote 20 its recognition that other jurisdictions have concluded that statements made to a forensic interviewer are testimonial.  Of course, this is with the caveat that the Court believes that this line of cases is factually distinguishable from the present case because “most” involve much more significant involvement in and control of the subject interviews by law enforcement.  See e.g., United States v. Gardinier, 65 M.J. 60, 66 (2007) (victim's statements to sexual assault nurse examiner during forensic medical examination testimonial where sheriff's office arranged for examination and paid for examination and was performed with needs of law enforcement and prosecution in mind); People v. Sharp, 155 P.3d 577, 581 (Colo. 2006) (victim's statements during videotaped interview with forensic interviewer testimonial where police arranged, and to some extent, directed interview by directing interviewer to ask specific questions and interviewer sought victim's permission to bring police detective into interview room); State v. Henderson, 284 Kan. 267, 160 P.3d 776, 787 (2007) (interview conducted jointly by social worker and detective testimonial; detective continually involved in interview process, initiated interview and involved in decision not to interview or attempt to locate anyone besides defendant); State v. Justus, 205 S.W.3d 872, 876 (Mo. 2006) (statements made to forensic interviewer testimonial where interviewer testified that interviews she conducted were for law enforcement and served investigatory, fact-finding purpose); State v. Pitt, 209 Or. App. 270, 277-79, 147 P.3d 940 (2006) (videotaped interviews with forensic interviewer at child advocacy center, testimonial where interviewer is former police officer, center operates in partnership with district attorney's office, interviews were conducted with express purpose of furthering police investigation, and interviews were structured to elicit information from child that would be relevant to prosecution); In Interest of S.R., 2007 PA Super 79, 920 A.2d 1262, 1263-64 (Pa. Super. 2007) (statements during interview with forensic interview specialist were testimonial where specialist was contacted initially by police, interview was carried out under direction of police, who were consulted during interview, which was conducted expressly for purposes of investigation and potential prosecution).
The Court further expands on this in footnote 20 and states that decisions from other jurisdictions, also concluding that statements made to a forensic interviewer are testimonial under Davis, although more factually similar to the present case, are equally unpersuasive.  The Court cites to State v. Blue, 2006 ND 134, 717 N.W.2d 558 (N.D. 2006), a case often cited for the proposition that statements made to a forensic interviewer are testimonial and a case that is included as part of the handouts.  In Blue, a forensic interviewer met with a child for a forensic interview, while a police officer observed on closed circuit television from another room.  After the interview concluded, the interviewer gave the videotaped recording to the officer.  In Blue, the court considered four facts essential in determining that the victim's statements were testimonial: (1) the interviewer's job title included the term "[f]orensic," which "by 
definition means 'suitable to courts.'  Merriam-Webster's Collegiate Dictionary 490 (11th Ed. 2005)"; (2) a police officer observed the interview; (3) the forensic interviewer delivered the videotape of the interview to the police officer at the conclusion of the interview; and (4) there was no ongoing emergency at the time of the interview.  On the basis of those facts, the court concluded that the purpose of the interview was to "establish or prove past events potentially relevant to a later criminal prosecution . . . ."  The North Dakota Supreme Court did take the position that if an interview is done strictly for medical purposes and not in “anticipation of criminal proceedings,” the statement would be considered non-testimonial.   
The Connecticut Supreme Court found Blue unpersuasive for two reasons.  First, the Court went immediately after the medical purposes line of cases.  The Court noted that the requirement that interview statements must serve only medical purposes in order to be considered non-testimonial ignores the reasoning employed in Davis, which bases the determination of the testimonial or non-testimonial character of interview statements on the "primary purpose" of the interview.  The Court noted that requiring that an interview serve an exclusively medical purpose in order to be considered non-testimonial, therefore, is simply not based on an accurate reading of Davis.  The Court noted that the mere fact that police are involved, as in the present case, because they are made privy to the information obtained in the interview, is not sufficient, without more, to render the interviews testimonial.  Additionally, the Court noted that the question, under Davis, is instead whether the primary purpose of the interview is to "establish or prove past events potentially relevant to a later criminal prosecution . . . ." 
Second, the Court disagreed that a forensic interviewer must be responding to an ongoing emergency in order for statements made to such an actor to be deemed non-testimonial.  According to the Court, such a requirement ignores the distinction between a forensic interviewer and a police officer.  The court in Davis sought to determine under what circumstances statements made to a police officer would be considered testimonial, and suggested that the key task is to determine the function of the interview or interrogation, namely, whether the officer sought, in asking questions, to obtain information for the primary purpose of providing assistance to the victim or for the primary purpose of building a case against the defendant.  When police officers provide assistance to victims, it is generally when there is an ongoing emergency, so it makes sense in that context to require that the statements be contemporaneous with the subject events.  A social worker or forensic interviewer, however, by the very nature of the assistance provided to a victim, always does so after the immediate emergency has passed.  A victim of sexual assault does not seek counseling or mental health assessment during the assault.  Therefore, the Court noted that the interview, and the statements derived therefrom, will always involve past events.  The question, according to the Court, is whether the statements were elicited with the primary purpose of establishing those past events to build a case against the defendant, or with the purpose of assisting the victim.


 
The Court then focused its inquiry on the primary purpose of Montelli’s interviews with the victim to determine whether the victim’s statements were testimonial in nature.  The Court held that under the facts of the present case, it was clear that the primary purpose of those interviews was to provide medical assistance to the victim.  The clinic's system, in each case of alleged sexual abuse, of pairing a forensic interviewer who specializes in mental health assessment and treatment with a medical care provider, suggests that the clinic views the treatment of the victim's mental and physical harms suffered due to the abuse as closely linked.  This conclusion is bolstered by the fact that the medical care provider relies upon the forensic interviewer's work in examining the child, by the repeated communications and consultations between the medical care provider and the forensic interviewer, and by the participation of the forensic interviewer in the ultimate diagnosis and formulation of a treatment plan for the child.  
Lastly, the Court held that the structure of the clinic's treatment of alleged victims of sexual abuse leads it to conclude that Montelli, as a forensic interviewer, was an integral part of the chain of medical care.  The Court concluded that the primary purpose of the interviews was not to build a case against the defendant, but to provide the victim with assistance in the form of medical and mental health treatment. Therefore, the statements were non-testimonial, and the admission of those statements did not (1) violate the defendant's right to confrontation and (2) the trial court did not abuse its discretion in admitting the statements under the medical treatment exception to the hearsay rule. 
CLAIM TWO

Testimony of kindergarten teacher regarding statements the victim made to her did not (1) implicate the defendant’s right to confrontation, (2) were not barred by Samuels, and (3) was not abuse of discretion in permitting the constancy testimony.
The Court quickly addressed and dismissed the confrontation claim involving the testimony of the child’s kindergarten teacher.  The Court found that the circumstances of this interview did not even remotely resemble an interview that would be considered to elicit testimonial statements under Davis and Crawford.  The child met with the teacher at her mother's request because the mother trusted the teacher and was concerned when she discovered that the child had tested positive yet again for chlamydia, and there is no suggestion in the record that the teacher performed any investigatory function whatsoever.  Therefore, the Court held that the admission of the statements did not implicate the defendant's right to confrontation.
The Court then addressed whether or not the trial court abused its discretion in admitting the testimony of the kindergarten teacher, as constancy of accusation testimony, regarding the statements the victim had made to her on May 23, 2002. Specifically, the defendant contends that this testimony was barred by State v. Samuels, 273 Conn. 541, 871 A.2d 1005 (2005).  The Court disagreed.

The Court provided a brief history outlining its decision in State v. Troupe, 237 Conn. 284, 677 A.2d 917 (1996).  Following this discussion, the Court noted that in light of the history and purpose of the constancy of accusation doctrine, it further concluded that in Samuels, statements made by a victim after he or she had filed an official complaint with the police were inadmissible as constancy of accusation evidence.  In arriving at this conclusion, the Court reasoned that once a sexual assault victim has reported the crime to the police, corroborative testimony by constancy witnesses that is based on post-complaint conversations with the victim, even if relevant, no longer serves the purpose of countering a negative inference as to the victim's credibility because it is the inconsistency between the victim's silence following the assault and her subsequent complaint to the police that gives rise to such an inference.  Although the state had argued in Samuels that no additional restrictions should be imposed on the use of constancy of accusation testimony when the sexual assault victim is a child, we expressly declined to consider the claim. 
The Court held that based on the history of the constancy of accusation doctrine, and the reasons for which we imposed the bright line rule in Samuels, it was persuaded that Samuels is not triggered when the declarant is a young child, as in the present case, and a state agency, rather than the child's parent or guardian, makes an official complaint to the police on behalf of the victim.  Because young children will rarely, if ever, make an official complaint to the police, and because a state agency cannot be considered as an agent or a surrogate for the child in making such a complaint but, rather, must be viewed as acting in fulfilling its own institutional and statutory obligations; see General Statutes § 17a-101 (b); the reasoning of Samuels simply does not apply.  Therefore, the report to the New Haven police department by Hammie did not trigger Samuels.  Accordingly, the complaints that the victim made to the kindergarten teacher on May 23, 2002, were not barred by Samuels, and the trial court did not abuse its discretion in permitting the constancy testimony. 

CLAIM THREE

Videotaped testimony pursuant C.G.S. 54-86g(a) and Jarzbek is not testimonial hearsay and therefore does not fall within the ambit of Crawford.  
The defendant claimed on appeal that the admission of the victim's videotaped testimony violated his right to confrontation guaranteed by the Sixth Amendment to the United States Constitution.
  The defendant argued that the victim's videotaped 
testimony, because it was taken prior to trial, constituted an out-of-court statement by a witness against the defendant, and therefore, that its admissibility was governed by Crawford v. Washington, supra, 541 U.S. 36.  The defendant further claims that the admission of the videotaped testimony at trial violated his Sixth Amendment right to confrontation because the state failed to bear its burden under Crawford of showing that the victim was unavailable to testify at trial, and, in fact, did not even attempt to make any such showing.  The Court concluded that Crawford does not apply and therefore disagreed with the defendant.

On March 18, 2004, the state filed a motion pursuant to General Statutes § 54-86g (a), seeking to have the victim's testimony taken outside the presence of the defendant via videotape, to be used in lieu of in-court testimony during the trial.
  In support  of its motion, the state alleged that testifying in the presence of the defendant would "be detrimental to the victim," and that she "would be so intimidated or otherwise inhibited by the physical presence of the defendant that the trustworthiness of the victim's testimony would be seriously called into question."  As required under § 54-86g (a), the state requested that the victim be permitted to testify before the trial judge, in the presence of only the prosecutor, defense counsel, and any person whose presence would contribute to the welfare and well-being of the victim, and that the defendant be permitted to view the testimony in a witness room equipped with a one-way mirror and with the assistance of communication devices allowing him to communicate with his attorney during the proceeding.  At the beginning of the hearing on the state's motion, the court stated that the purpose of the hearing was to determine "whether or not the child can testify reliably . . . in [the defendant's] presence."  During the hearing, the state presented the testimony of a medical expert, Karen Brody, a psychiatrist and the assistant medical director at the Child Guidance Center of Southern Connecticut, where she conducted forensic psychiatric evaluations of children.  On the basis of Brody's evaluation of the victim, Brody testified that, in her opinion, the victim would be unable to testify reliably in the presence of the defendant in court, and even stated that she 
believed that the victim "would be virtually unable to say anything" about the assaults in the presence of the defendant.  On the basis of Brody's testimony, the court granted the state's motion, finding that the state had met its burden to show, by clear and convincing evidence, that the victim would be so intimidated by the presence of the defendant, that the trustworthiness and reliability of her testimony seriously would be called into question.  Subsequently, the victim's videotaped testimony was played for the jury during the defendant's trial.
Based on Crawford, the Court found that the preliminary step in any confrontation clause analysis is the determination of whether the subject statements are testimonial hearsay.  Because the  parties agreed that the statements of the victim were testimonial in nature, the Court’s inquiry focused on whether the statements constituted hearsay under Crawford.
The Court noted that the procedures prescribed by § 54-86g (a) are designed to balance carefully both the defendant's right to confrontation and the state's interest in securing reliable testimony from minor victims of sexual assault.  The Court approved of virtually identical procedures in State v. Jarzbek, 204 Conn. 683, 529 A.2d 1245 (1987), cert. denied, 484 U.S. 1061, 108 S. Ct. 1017 (1988).  In that case, the Court addressed the same issues that are before it in this case, namely, whether the videotaped testimony of the minor victim violated the defendant's right to confrontation because the testimony was taken outside the presence of the defendant, and whether those statements constituted out-of-court statements. 
In rejecting the view that the videotaped testimony constituted hearsay in Jarzbek, the Court looked to the procedures followed by the trial court, and now mandated by § 54-86g (a).  The Court noted that the minor victim's testimony was "videotaped at a hearing before the trial judge, held in a modified courtroom, and conducted specifically for the purpose of preserving the [witness'] testimony for trial . . . [and that] both the state and the defendant had a full opportunity to examine and cross-examine the witness at the hearing."  The Court concluded in Jarzbek that these procedures not only made the videotaped testimony "inherently more reliable than the out-of-court declarations characterized as hearsay," but also that the procedures rendered the videotaped testimony the "functional equivalent of testimony in court."
The defendant did not argue on appeal that the trial court did not implement the procedures mandated by § 54-86g (a) and Jarzbek.  The Court noted that the record reveals that, just as the statute and Jarzbek require, the trial court heard the testimony in a witness room with a one-way mirror, and that the defendant had the opportunity for cross-examination.  Because the Court had concluded that under such conditions the videotaped testimony is the functional equivalent of in-court testimony, it was not testimonial hearsay and therefore does not fall within the ambit of Crawford.  The Court found further support in the facts that the procedure was not ex parte and did not deprive the defendant of the opportunity for cross-examination.  Therefore, the victim's 

testimony was not the type of prior testimony that implicates the core concerns of the confrontation clause.

  
6.
Even if Court were to assume without deciding statements made by child were testimonial,
 they were not barred by Crawford because Crawford “makes clear that when the declarant appears for cross-examination at trial, the Confrontation Clause places no constraints at all on the use of his prior testimonial statements.”  Under State v. Mukhtaar, 253. Conn. 280, 306-07 (2000), defendant’s Whelan claim not adequately preserved for appellate review.  
  
STATE V. SIMPSON, 286 Conn. 634 (2008)   

The Supreme Court panel was made up of Rogers, Norcott, Katz, Palmer and Zarella.  Norcott authored the decision.  Mr. Simpson was tried in the Waterbury JD, charged with and convicted of sexual assault in the first degree 53a-70 (a)(2) and risk of injury 53-21 (a)(2).  Mr. Simpson was sentenced to 15 years of incarceration with 5 years of Special Parole.  On appeal, two issues were argued pertaining to the admission of portions of a videotaped interview of the complainant: (1) the tape should not have been admitted under State v. Whelan, 200 Conn. 743 (1986) and (2) the admission of the tape violated the confrontation clause, arguing that Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354 (2004), was violated.  The trial court (O’Keefe, J.) was affirmed.

 Mr. Simpson was the great uncle of the complainant, E.  When E was 5 she told a social worker at school that her vagina was itching and that her uncle had kissed her there.  The social worker notified E's grandmother and DCF.  DCF began an investigation and informed the Waterbury police department.  Sharon Kelly of the Child Guidance Center in Waterbury conducted a videotaped interview of E in conjunction with that investigation.  During that interview, E stated that the defendant had kissed her vagina, and also had penetrated her vagina with his penis.  E also was examined by Judith Kanz, a pediatric nurse practitioner at Saint Mary's Hospital in Waterbury, who concluded that E exhibited physical signs that were consistent with sexual abuse.  
Defense counsel objected to the admission of the videotape.  Counsel argued that the trial testimony was not inconsistent with the videotape.  There was no recanting or disavowing.  When she testified, E didn't remember that her body had been touched by Simpson's penis.  The tape was used to refresh her memory and was then admitted into evidence.  Defense also objected on the basis that E lacked credibility and capacity to provide reliable statements "because of her mental health and behavioral problems."  The Supreme Court ruled that "[i]nconsistencies may be shown not only by contradictory statements but also by omissions."  Failures in memory and omissions in trial testimony satisfy the inconsistency element of Whelan.  The Supreme Court also said that counsel should have challenged the reliability of the Whelan statement by requesting a hearing pursuant to State v. Mukhtaar, 253 Conn. 280 (2000).

Defense also objected under Crawford, arguing that the videotape was testimonial in nature because it was used in conjunction with the state's investigation, and because E was functionally unavailable for cross examination due to her lack of memory on the stand.  The Supreme Court ruled that defense had ample opportunity to cross examination. 

  

Note:  On appeal, defense attempted to raise the issue that the questions asked during the videotaped interview were inappropriately leading.  The Court determined that this claim was not reviewable because this was not argued to the trial court. 

  

7.
Medical exception to hearsay can be determined based on inference when the complainant is young.

STATE V. TELFORD, 180 Conn. App. 435, cert. denied, 289 Conn. 905 (2008)
The Appellate Court panel consisted of Bishop, Harper and Peters.  Peters authored the decision.  Mr. Telford was tried in the New Haven J.D. (Blue, J.).  Mr. Telford was charged with three counts of sexual assault in the first degree in violation of 53a-70 (a)(2), three counts of sexual assault in the third degree in violation of 53a-72a (a)(1)(B), and risk of injury to a child in violation of 53-21 (a)(2), all stemming from three separate incidents.  Mr. Telford was convicted of only one of the incidents (Sex 1, Sex3, and ROI) and was sentenced to 15 years of incarceration with 5 years of Special Parole.  On appeal, the defendant challenged the admission into evidence of the redacted videotape and transcript of a diagnostic interview of the minor complainant on two grounds: (1) the inapplicability of the medical treatment exception to the hearsay rule and (2) the improper bolstering of the complainant’s credibility.   
The complainant was a twelve year old girl who lived with her aunt but who visited her mother occasionally.  Her mother lived with Mr. Telford in a different city.  Several weeks after the alleged incident(s), the minor reported to a school volunteer that Mr. Telford has kissed and touched her, putting his fingers inside her.   The school notified the girl’s aunt, mother, Mr. Telford, and the police.  Both her mother and Mr. Telford claimed that complainant was lying. 
On the following day, the complainant was examined by a pediatrician.  No physical evidence was found to support her claim.  The pediatrician reported the alleged sexual abuse to DCF.  A DCF investigator interviewed the complainant and recommended therapy or counseling at the Clifford Beers Clinic and referred the complainant for further evaluation by the Yale Sexual Abuse Clinic.  A clinical social worker at the Yale Sexual Abuse Clinic conducted a videotaped diagnostic interview of the complainant.  The social worker subsequently discussed this interview with the clinic’s pediatric nurse practitioner.  Approximately one month later, the nurse practitioner herself interviewed the complainant at the clinic and conducted a physical examination.  
At the trial, the jury heard testimony describing the complainant's allegations of sexual abuse from the complainant herself, from the after-school volunteer, the pediatrician, the department investigator, the social worker, and the nurse practitioner. No issue was raised on appeal about the admissibility of this evidence.  Additionally, a redacted version of the videotape and transcript were admitted into evidence at trial.  

The defendant first claimed that the medical care exception did not authorize admission of the videotape into evidence because the state did not establish that the complainant understood that her statements to the clinical social worker at the Yale Sexual Abuse Clinic were part of a process for her medical diagnosis or treatment.  The 
Appellate Court described defendant’s argument, in essence, as suggesting that in his view, a predicate for the applicability of the hearsay exception is evidence that the declarant subjectively understood that she was describing what had happened to her so that she would obtain treatment.  In response, the state argued that such a subjective understanding need not be proven if the objective circumstances of the interview would support an inference that a juvenile declarant knew of its medical purpose.  The Appellate Court agreed with the state.


Although "[t]he medical treatment exception to the hearsay rule requires that the statements be both pertinent to treatment and motivated by a desire for treatment"; State v. Dollinger, 20 Conn. App. 530, 535, 568 A.2d 1058,  cert. denied, 215 Conn. 805, 574 A.2d 220 (1990); in cases involving juveniles, there are cases in Connecticut that have permitted this requirement to be satisfied inferentially.  For instance, in State v. Maldonado, 13 Conn. App. 368, 372, 536 A.2d 600, cert. denied, 207 Conn. 808, 541 A.2d 1239 (1988), a Spanish speaking hospital security guard who was assisting an examining physician in taking the medical history of a three year old sexual abuse victim was permitted to testify about the victim's nonverbal assertions that indicated that her father had sexually abused her.  The Court reasoned that the child's representations were reliable in light of her awareness that the security guard was questioning her on behalf of the examining physician and that she had a condition that necessitated medical treatment.  Similarly, in State v. Dollinger, supra, 536, a case involving a two year old victim, the Court observed: "Even if [the victim] was too young to formulate consciously the motive of advancing her own health by being truthful with the doctor, the facts and circumstances here are consistent with that purpose.  [The victim's] complaint of pain, coupled with the physical manifestations of injury could have led the doctor, an expert in child sexual abuse, to conclude that the child was aware of her discomfort and her need for medical attention."

In this case, the complainant's testimony permitted an inference that she understood that her statements to the social worker were made for the purpose of treatment.  Prior to the state's proffer of the redacted videotape and transcript into evidence, the complainant had testified that the defendant had touched her breasts and inside her genitalia and that this conduct had caused her to feel "upset," "mad" and 
"scared."  In addition, when later shown an exhibit of a female body diagram, the complainant testified that she had first seen the diagram at Yale-New Haven Hospital, where she had talked to a woman about the sexual abuse.  The Appellate Court held that given this testimony, and in light of its precedents, the trial court properly ruled that the complainant's statements were admissible under the medical treatment exception to the rule against hearsay.
In the alternative, the defendant claims that the court misapplied the medical treatment exception in admitting the redacted videotape and transcript into evidence because the interview had been conducted for a forensic rather than for a medical purpose.  Relying on the fact that the pediatrician's examination of the complainant had disclosed no physical evidence that she had been sexually abused, the defendant opines that there was no necessity for further examination of the complainant's mental or physical health.  From this hypothesis, the defendant infers that the clinical social worker at the Yale Sexual Abuse Clinic was motivated to interview the complainant not by concerns about the victim's mental or physical health, but by a desire to educate a nurse who was her colleague at the clinic so that the nurse subsequently would be able to present expert testimony at the defendant's trial.  The Appellate Court disagreed.

 
The Appellate Court noted as an initial matter that it is questionable whether the defendant adequately preserved this claim for appellate review.  However, even if the Court were to reach the merits of the defendant's claim, the Appellate Court held that he could not prevail.  Having rejected the defendant's contention that a physician's physical examination of the complainant is dispositive of the complainant's need for further medical counseling, the Court has established that a fact finder reasonably could have found that the clinic proceedings in this case were conducted for a medically legitimate purpose.  The Appellate Court cited State v. Arroyo, 284 Conn. 597, 632-33, 935 A.2d 975 (2007) where the Connecticut Supreme Court came to a similar conclusion.  The Appellate Court noted that on this record, the fact that another medical professional interviewer subsequently had access to the videotape and transcript of the complainant's interview is irrelevant to the admissibility of this documentary evidence at trial.  

Lastly, the defendant's final claim on appeal is that the redacted videotape and transcript were inadmissible at trial because this evidence unfairly bolstered the complainant's testimony.  The defendant’s argument highlights the potential for undue prejudice arising from the repeated iterations of the details of a sexual assault, which was the same concern surrounding the Supreme Court’s decision in State v. Troupe, 237 Conn. 284, 304, 677 A.2d 917 (1996) (en banc). 
Emphasizing that his conviction was based entirely on the credibility of the complainant's testimony about a single incident, the defendant argued for the Court to take a critical view of the state's use of the medical evidence adduced in the complainant's videotaped interview.  The defendant argued that the videotape was both prejudicial and nonessential, because it simply corroborated the complainant's
testimony at trial.  The state emphasizes, however, that the defendant has not argued that the videotape evidence should have been excluded because it was irrelevant.  The state argued that viewing the videotape permitted the jury to scrutinize the complainant's version of events at a point in time much closer to the events themselves than her trial testimony.  

The Appellate Court pointed out that the defendant has not cited any authority in support of his contention that relevant evidence is inadmissible simply because it is corroborative.  The Appellate Court noted that his argument perhaps can be read as an implied criticism of the doctrine of constancy of accusation as articulated in Troupe, but he has not raised that issue in this appeal.  Without a plausible claim that the trial court's evidentiary ruling deviated from the strictures set out in Troupe, the defendant has not established an abuse of discretion in the court's admission of the transcript and the videotape into evidence in this case.  Therefore, the Court agreed with the state that the defendant’s claim had no merit.

8. Lastly, a little bit of everything from our Appellate Court:
(1)
Pediatrician’s report admissible and did not impermissibly vouch for child’s credibility;  
(2)
It was reasonable for the trial court to conclude that the state's question ("Did you know that you were supposed to tell the truth”  "A. Yes.") not intended to bolster the veracity of child but, instead, part of the state's effort to lay requisite foundation for admissibility of videotaped interview under Whelan and past recollection recorded exceptions to the rule against hearsay.   

(3)
Admitting portions of a videotaped interview that were inconsistent with child’s trial testimony at trial under the Whelan exception to the rule against hearsay not an abuse of discretion.

(4)
Admission of the entire videotaped interview properly admitted by the trial court under the medical treatment exception to the rule against hearsay.  



STATE V. JUAN V., 109 Conn. App. 431, cert. denied, 289 Conn. 931, (2008) 
The Appellate Court panel consisted of Bishop, Beach and Berdon.  Bishop authored the opinion.  Juan V. was tried at the Hartford J.D. (Mullarkey, J.).  He was charged and convicted of sexual assault in the first degree in violation of 53a-70 (a)(2) and risk of injury to a child in violation of 53-21 (a)(2).  Juan V. was sentenced to 20 years suspended after 10 with 20 years of probation.  The complainant (J) a 4 year old girl complained that her grandfather touched her.  On appeal, four issues were raised regarding the videotape and the trial court was AFFIRMED.   
Between July 5, 2003, and July 4, 2004, the victim spent one to three mornings each week at the house of her grandmother and her grandfather, the defendant, while her parents worked.  During this time, J was approximately four years old.  Several times, while J was at the defendant's home, the defendant and J engaged in a "game called break-it."  The game occurred both in the defendant's bedroom and in the basement, and required that J take off her shirt, pants and underwear.  The  defendant would remove his shirt and pants and would then take his "peanut," which J described as "long" with a "circle" and a "hole," out "from a little hole in his pajama pants."  Then J would lie on top of the defendant or he would lie on top of her and they would both start
"jumping on each other."
  The defendant "put his peanut in [J's] tolin"
 and got "white gooey stuff" inside of J's genitalia.  After the game was over, the defendant cleaned J's genitalia with a towel and told her to keep the game a secret.
At trial, both J and the defendant testified.  Additionally, a significant amount of testimony was provided through the admission of the videotaped diagnostic and forensic interview that was conducted at the children's advocacy center at Saint Francis Hospital and Medical Center (advocacy center) after J complained about the sexual assault.  At the trial's conclusion, the jury found the defendant guilty on both charges.
FIRST CLAIM

The defendant first claims that the court abused its discretion by admitting the examining pediatrician's report into evidence.  Specifically, the defendant claims that the pediatrician's report contained a statement that impermissibly vouched for J's credibility.  The Appellate Court disagreed.
At trial, Frederick K. Berrien, a physician, testified for the state that, prior to conducting J's physical examination, he had read a report, prepared by Annabella Agudelo, summarizing J's interview at the advocacy center.  Berrien relied on Agudelo's report for J's medical history and to tailor his examination to J's allegations.  Although the physical examination of J was normal, Berrien testified that a lack of physical findings does not disprove sexual abuse.  Berrien explained that since the assault allegedly took place approximately one month before the examination, there would have been time for damage to J's genitalia to heal.  Furthermore, Berrien testified that penetration of the genitalia can occur without entrance as far as the hymen.  In the course of Berrien's testimony, the state moved to admit a copy of the report of J's physical examination pursuant to the business record exception to the rule against hearsay.  The state established, and the defendant did not dispute, that Berrien prepared the report, that it was prepared in the ordinary course of business, and that it was completed at or near the time of the examination.  The defendant objected to the following line in the report: "A normal exam can be found with sexual contact as revealed in the interview."  The defendant claimed that this sentence amounted to an illegal opinion on an ultimate issue in the case and impermissibly vouched for J's credibility.  The report was admitted over the defendant's objections.

"[A]n expert witness may not testify regarding the credibility of a particular victim." State v. Grenier, 257 Conn. 797, 806, 778 A.2d 159 (2001).  Our Supreme Court has "found expert testimony stating that a victim's behavior was generally consistent with that of a victim of sexual or physical abuse to be admissible, and ha[s] distinguished such statements from expert testimony providing an opinion as to whether a particular 
victim had in fact suffered sexual abuse. . . . [E]ven indirect assertions by an expert witness regarding the ultimate issue in a case can serve inappropriately to validate the truthfulness of a victim's testimony."  State v. Iban C., 275 Conn. 624, 635, 881 A.2d 1005 (2005).
Here, the defendant asserted that the phrase, "as revealed in the interview," constitutes Berrien's opinion that J's interview statements alleging sexual assault were true.  In making his argument, the defendant asserts that the phrase at issue in Berrien's report falls into the category of expert opinions deemed to be improper bolstering in Iban C. and Grenier.  The Appellate Court disagreed.
The Appellate Court noted that the statement in question here is distinctly different from the expert testimony found inadmissible in Iban C. and Grenier.  In Iban C., the defendant objected to the written report and the direct testimony of the state's expert witness, a pediatrician, who diagnosed the victim in that case as having been sexually abused despite a normal physical examination.  State v. Iban C., supra, 275 Conn. 632-33.  On appeal, the Supreme Court found that the testimony under scrutiny usurped the role of the jury by impermissibly bolstering the victim's credibility.  Id., 636-37.  In this case, unlike in Iban C., the Court held that Berrien did not opine that J had been sexually abused.  Rather, he made the general statement that a normal physical examination is not necessarily inconsistent with sexual abuse.
The Appellate Court stated that Grenier is likewise distinguishable from the case at hand.  In Grenier, a counselor's testimony that the victim's "statements were very credible” was inadmissible because it amounted to "a direct assertion that validated the truthfulness of [the victim's] testimony."  State v. Grenier, supra, 257 Conn. 802-806. Additionally, a clinical psychologist's testimony that she treated the victim for "'the trauma of the abuse that [she] experienced'" was inadmissible because it "constituted an indirect assertion that validated the truthfulness of [the victim's] testimony." (Internal quotation marks omitted.)  Id., 804-806.  
In this case, the Appellate Court held that Berrien did not directly or indirectly validate the truthfulness of J's testimony.  He simply indicated that a normal examination does not belie the occurrence of sexual abuse.  The Appellate Court agreed with the trial court that the segment of the report at issue did not improperly bolster J's credibility.  The statement at issue in Berrien's report was merely a caveat to his conclusion that J's physical examination was normal.  It did not validate or credit the statements J made in her interview with Agudelo.  
SECOND CLAIM

The defendant’s second claim is that the court improperly permitted the state to bolster J's credibility on direct examination.  Specifically, the defendant argues that the state's question, "Did you know you were supposed to tell the truth to [Agudelo]?" and J's affirmative response vouched for her credibility before the defendant had put her credibility at issue on cross-examination.  The Appellate Court disagreed.
At the beginning of the direct examination of J, the state asked:

"Q. Do you remember going to a hospital and talking to a lady named [Agudelo]?

"A. Yes.

"Q. And did you tell her things that happened also?

"A. Yes.

"Q. And the things that you told her, were they true?

"A. Yes."

The defendant objected to the final question and answer on the ground that the state was improperly attempting to bolster the witness' credibility.  The court agreed to strike the question and answer from the record.  Thereafter, as the direct examination of J continued, she related many of the details of the alleged assault.  However, some details differed, in particular regarding the issue of penetration, from statements she had made during her videotaped interview with Agudelo at the advocacy center. 
The following exchange, which is the heart of this claim, ensued:

"Q. And you talked to [Agudelo] about what happened. Right?

"A. Yes. . . .

"Q. And when you were--when you were telling [Agudelo] those things, did you know that you were supposed to tell the truth then?

"[Defense Counsel]: Objection, Your Honor. It improperly seeks to bolster the credibility of an unimpeached witness.

"[The Prosecutor]: No. I'm seeking to lay a foundation in the terms of a six year old.

"The Court: I'll allow it.

"Q. Did you know that you were supposed to tell the truth to [Agudelo]?

"A. Yes."
The Appellate Court held that the trial court did not abuse its discretion in permitting the state to ask J whether she knew she was supposed to tell the truth during her interview with Agudelo because “it is reasonable to conclude that the state was attempting to lay a proper foundation for admissibility of the videotape.”  Shortly after the court permitted the question at issue, the state concluded its direct 
examination of J and informed the court that it was going to seek to introduce portions of the videotaped interview under the Whelan and past recollection recorded exceptions to the rule against hearsay.  Both of these exceptions to the rule against hearsay require the moving party to show that the out-of-court statements were reliable.
  Consequently, it was reasonable for the court to conclude that the state's question was not intended to bolster the veracity of J but, instead, was part of the state's effort to lay the requisite foundation for admissibility of the videotaped interview.
The Appellate Court further explained that the state’s question about whether J knew she was supposed to tell the truth during the interview is readily distinguishable from the impermissible and previously stricken question of whether she was, in fact, telling the truth.  The latter is an improper invasion of the province of the jury, as it seeks to bolster J's credibility before it has come under attack.  In contrast, the former seeks to discern the state of mind of the witness during the interview as a prelude to the admissibility of the videotaped interview.
THIRD CLAIM

The defendant’s third claim that the court abused its discretion was by admitting portions of the videotaped interview of J pursuant to Whelan.  Specifically, the defendant claims that the state failed to prove that J had personal knowledge of the contents of the videotape, and, therefore, her availability for cross-examination was meaningless.  The Appellate Court held that the defendant's argument was without merit.
After J reported being sexually assaulted by the defendant, she provided a detailed account of the assaults in a videotaped interview with Agudelo at the advocacy center.  At trial, J related many of the details of the sexual assaults.  However, when asked, "[D]id his front private go inside or outside your front private?" she replied, "Outside."  Additionally, when asked, "Did his front private go in your front private?" J responded, "No."  These assertions were inconsistent with the details J provided in the videotaped interview.  The state sought to admit segments of the interview that were inconsistent with her trial testimony under the Whelan exception to the rule against hearsay.  The defendant objected, arguing that because J could not recall the substance of her prior videotaped statements, she had no personal knowledge of them, and her lack of memory would deny the defendant meaningful cross-examination.  The 
court overruled the objection and permitted segments of the interview into evidence pursuant to Whelan.
The defendant did not contest that the admitted portions of the videotaped interview were inconsistent with J's trial testimony or that the process of videotaping satisfied the writing requirement.  Rather, the defendant asserts that the witness lacked personal knowledge at the time of trial of the accuracy of her videotaped statements.
"In evaluating whether a declarant has personal knowledge of the facts contained within a prior inconsistent statement, we look to the statement itself.  If the statement itself indicates that the basis of the information contained in that statement is the declarant's personal knowledge, that is sufficient to satisfy the criteria of personal knowledge established by Whelan."  In this case, through an interview, J related events that happened directly to her.  This interview was captured on a videotape.  The jury was shown the actual tape.  Despite the obvious demonstration that J had personal knowledge of the facts that she related in the videotaped interview, the defendant argues that her inability to remember some of the interview at trial rendered her lacking in personal knowledge.  The Appellate Court noted that whether a witness repudiates a prior inconsistent statement has no bearing on the reliability of such statement.  See State v. Woodson, 227 Conn. 1, 21, 629 A.2d 386 (1993).  Furthermore, "[a]llowing a party to circumvent the exception to the hearsay rule established by Whelan merely by repudiating the foundation for his knowledge when that foundation is an element of the statement itself would eviscerate the Whelan exception, potentially leaving no statement admissible under the pertinent rule."  State v. Watkins, 72 Conn. App. 804, 812, 806 A.2d 1072 (2002), cert. denied, 263 Conn. 923, 823 A.2d 1216 (2003).

As to the defendant's claim that J's faulty memory deprived him of meaningful cross-examination, the Appellate Court was unpersuaded.  J was in court, testified as to her ability to distinguish between the truth and a lie, and was available to respond to the defendant's questions.  See United States v. Owens, 484 U.S. 554, 561, 108 S. Ct. 838, 98 L. Ed. 2d 951 (1988).  The defendant was able to avail himself fully of the opportunity to cross-examine J about the inconsistencies between her testimony and the videotaped interview.  Her inability at trial to remember certain details about the interview does not render her unavailable for cross-examination.  "[Meaningless cross-examination] is not produced by the witness' assertion of memory loss--which . . . is often the very result sought to be produced by cross-examination, and can be effective in destroying the force of the prior statement."  Id., 562; State v. Pierre, 277 Conn. 42, 81, 890 A.2d 474, cert. denied, 547 U.S. 1197, 126 S. Ct. 2873 (2006).  The Appellate Court therefore concluded that the court did not abuse its discretion by admitting segments of the videotaped interview pursuant to Whelan.
FOURTH CLAIM
The defendant’s fourth claim is that the entire videotaped interview was admitted  improperly by the court under the medical treatment exception to the rule against hearsay.  The defendant contends that because J was not suffering from any physical symptoms, the state failed to prove that J knew that she was providing a statement for the purpose of medical treatment.  The Appellate Court disagreed.
After J reported the alleged sexual abuse to her parents, her father consulted with members of his church about her complaints.  Thereafter, the police received a report of the sexual abuse and sent an officer and an investigator from the department of children and families to speak with J.  On May 24, 2004, J was brought to the advocacy center for a diagnostic and forensic interview with the social worker, Agudelo.  Agudelo testified that she was employed as a “clinical child interview specialist,” and she also testified that her educational background includes a master’s degree in social work.  J was shown the interview room as well as an adjoining room, and she was told that there would be people, including a police officer, in the adjoining room.
After the interview, Agudelo made recommendations to J's family concerning J's future care and provided details of the interview for the examining pediatrician, Berrien. Berrien testified that the purpose of his examination was to determine if J needed further medical treatment.  In addition, he relied on the details provided by Agudelo in order to understand J's medical history and to inform his physical examination.
At trial, portions of the videotaped interview were admitted under the Whelan exception to the rule against hearsay, but the state sought to introduce the entire videotape pursuant to the medical treatment exception to the rule against hearsay.  To this end, the state elicited testimony from J that she knew that the interview with Agudelo occurred at a hospital and that she thought Agudelo was a physician.  J testified that she had been examined by two physicians, Agudelo and a man, who both "checked me [to see] if there was anything wrong."  The defendant objected to the state's offer on the ground that the state had failed to prove that the statements were made by J for the purpose of obtaining medical treatment.  The court admitted the entire videotape over the defendant's objections.

The Appellate Court held that the record provides ample basis that J gave the statements to obtain medical treatment.  The Appellate Court noted that J testified that she was brought to a hospital, she believed Agudelo was a physician, and the purpose of the interview was to see "if there was anything wrong."  Not only did J believe that she was interviewed for diagnostic purposes, but she did, in fact, receive medical treatment.  Agudelo testified that she made recommendations to J's parents after the interview.  Furthermore, the Court noted that the interview fell within the chain of medical care because Berrien adapted his physical examination to J's reported experiences.  On the basis of this evidence, the Appellate Court held that the trial court did not abuse its discretion by admitting the entire videotaped interview under the medical treatment exception to the rule against hearsay.


In addition to the above, this case is noteworthy for two reasons.  First, this is the first time, at least at the appellate level, that counsel has argued that funding for the advocacy center came from the Office of the Chief’s State’s Attorney.  Counsel’s argument was in essence that based on the flow of money from the Chief State’s Attorney’s Office directly to the advocacy center, the mission of the advocacy center is more closely aligned with the goals of law enforcement than with the goals of medical treatment.  The Appellate Court’s response to this is rather interesting based on language in Arroyo where the Supreme Court used the lack of this information as a sword against the defense.  Facing the argument in this case, the Appellate Court noted in footnote 11 that “[a]lthough the medical treatment exception explicitly requires that the interviewee have the purpose of obtaining medical treatment, we also believe it is implicit in this rule that the interviewer must also have the purpose of providing medical treatment.  In this instance, regardless of whatever other purposes this interview protocol may have served, it met the parameters of the exception; J went to the advocacy center for medical treatment, and Agudelo interviewed her to assess her health care needs.”  Interesting.    

Second, I believe that this is the first time where there has been a dissent in a videotaped interview case.  Counsel is advised to read Justice Berdon’s analysis in this case.   
� After a competency hearing, only T was deemed competent to testify at trial.  The younger witness, I, appeared at the competency hearing but refused to testify.  T’s testimony was videotaped for trial in accordance with the court’s order.


� Connecticut Code of Evidence Section 8-1 provides in relevant part that “[h]earsay means a statement, other than one made by the declarant while testifying at the proceeding, offered in evidence to establish the truth of the matter asserted.”


� Connecticut Code of Evidence Section 8-7 provides in relevant part that “[h]earsay within hearsay is admissible only if each part of the combined statements is independently admissible under a hearsay exception.”


� Connecticut Code of Evidence Section 6-10(a) provides that “[t]he credibility of a witness may be impeached by evidence of a prior inconsistent statement made by the witness.” 


� Connecticut Code of Evidence Section 6-11 (b) provides in relevant part that “[i]f the credibility of a witness is impeached by (1) a prior inconsistent statement of the witness . . . evidence of a prior consistent statement made by the witness is admissible, in the discretion of the court, to rebut the impeachment.”


� Connecticut Code of Evidence Section 1-5 (b) provides that “[w]hen a statement is introduced by a party, another party may introduce any other part of the statement, whether or not admissible, that the court determines, considering the context of the first part of the statement, ought in fairness to be considered with it.”  


� During deliberations, the jury requested playbacks of the interviews of each of the victims.  The court granted those requests and the interviews were played again in open court.  In analyzing the replaying of the videotape on appeal, the Appellate Court noted that this was invited by the defendant’s introduction of selective, misleading excerpts of the videotape as prior inconsistent statements.  


� At trial, Montelli testified that the victim told her during the March 13 interview that she had a secret.  When Montelli asked who else knew the secret, the victim responded that her father did.  When Montelli asked the victim if the secret had anything to do with her body, the victim responded that it did, and then identified on a doll the part of her body that the secret involved, namely, an area between the doll's belly and genital area.  Although the victim initially denied that the secret was about her father, on the next day, when Montelli resumed the interview, the victim stated that the secret was, in fact, about her father.  During this portion of the interview, the victim claimed that the secret she shared with her father was that she played hide and seek with him and danced with him.  The victim also stated that she was ashamed to tell Montelli about the secret.  Montelli then asked the victim why she was ashamed, and, before the victim responded, also asked if the victim was afraid to tell anyone about the secret.  The victim responded that, yes, she was afraid to tell the secret.  When Montelli asked her why she was afraid, the victim responded that her mother had told her not to tell anyone else about the secret, and that the victim was afraid that if she told, her mother would become angry with her.  Montelli also noted that during the time that the victim was telling her about the secret, the victim seemed very nervous.


� The defendant also claimed on appeal that the admission of the videotaped testimony violated his right to confrontation under the state constitution.  However, the defendant did not provide a separate state constitutional analysis and the Court, therefore, declined to address it.


� Connecticut General Statutes § 54-86g (a) provides: "In any criminal prosecution of an offense involving assault, sexual assault or abuse of a child twelve years of age or younger, the court may, upon motion of the attorney for any party, order that the testimony of the child be taken in a room other than the courtroom in the presence and under the supervision of the trial judge hearing the matter and be televised by closed circuit equipment in the courtroom or recorded for later showing before the court.  Only the judge, the defendant, the attorneys for the defendant and for the state, persons necessary to operate the equipment and any person who would contribute to the welfare and well-being of the child may be present in the room with the child during his testimony, except that the court may order the defendant excluded from the room or screened from the sight and hearing of the child only if the state proves, by clear and convincing evidence, that the child would be so intimidated, or otherwise inhibited, by the physical presence of the defendant that a compelling need exists to take the testimony of the child outside the physical presence of the defendant in order to insure the reliability of such testimony.  If the defendant is excluded from the room or screened from the sight and hearing of the child, the court shall ensure that the defendant is able to observe and hear the testimony of the child, but that the child cannot see or hear the defendant.  The defendant shall be able to consult privately with his attorney at all times during the taking of the testimony.  The attorneys and the judge may question the child.  If the court orders the testimony of a child to be taken under this subsection, the child shall not be required to testify in court at the proceeding for which the testimony was taken."���


� The Court further found on appeal that the state’s interest in this case in securing reliable testimony from a child victim outweighed the defendant’s right to face-to-face confrontation.


� But see, State v. Arroyo, 284 Conn. 631-33 (2007), concluding that statements made by child victim of sexual abuse during interview by clinical social worker at hospital were not testimonial, despite fact that law enforcement personnel were permitted to observe interview and retain audiotapes of it, because primary purpose of interviews was to provide medical assistance to victim.


� The Appellate Court noted that because of the difficulty of determining whether a child subjectively understood the purpose of his/her statements, some jurisdictions have declined to apply the medical treatment exception in cases involving young children.  See, e.g., Webb v. Lewis, 44 F.3d 1387, 1390-91 (9th Cir. 1994), cert. denied, 514 U.S. 1128, 115 S. Ct. 2002 (1995); United State v. White, 11 F.3d 1446, 1450 (8th Cir. 1993) (insufficient evidence to establish that child complainant understood social worker was conducting interview in order for social worker or another to provide medical diagnosis or treatment); Ring v. Erickson, 983 F.2d 818, 820 (8th Cir. 1993) (no evidence that child knew she was talking to physician); State v. Wade, 136 N.H. 750, 756, 622 A.2d 832 (1993) (state failed to establish that child understood medical purpose of examination).  Other jurisdictions, however, have looked to objective record evidence to determine whether the child declarant had the proper treatment motive.  See, e.g., United States v. Renville, 779 F.2d 430, 438-39 (8th Cir. 1985) (physician explained purpose of examination to eleven year old complainant); State v. Dever, 64 Ohio St. 3d 401, 410, 596 N.E.2d 436, 444 (1992) (once the child is at the doctor’s office, the probability of understanding the significance of the visit is heightened and the motivation for diagnosis and treatment will normally be present).  


� During a diagnostic and forensic interview at the Children’s Advocacy Center at Saint Francis Hospital, J demonstrated with dolls and with her body how she and the defendant moved against each other while they were playing this game.


� In the out-of-court statements that were admitted at trial, J used the word “peanut” for male genitalia and “tolin” for female genitalia.  At trial, J used the phrase “front private” to describe both male and female genitalia.


� The Court noted that under the Whelan exception, “the linchpin of admissibility is reliability: the [Whelan] statement may be excluded as substantive evidence only if the trial court is persuaded, in light of the circumstances under which the statement was made, that the statement is so untrustworthy that its admission into evidence would subvert the fairness of the fact-finding process.”  State v. Mukhtaar, 253 Conn. 280, 306-307, 750 A.2d 1059 (2000).  Connecticut Code of Evidence Section 8-3 (6) defines the past recollection recorded exception as “as event about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness at or about the time of the event recorded and to reflect that knowledge correctly.”  Proving that the record was accurate at the time it was made is an essential element of this exception.  See State v. Whelan, supra, 200 Conn. 746 n.3 (“[b]ecause the [declarant] was unable to vouch for the accuracy of the statement, it could not be admitted under the past recollection recorded exception to the hearsay rule”).


� Section 8-3 (5) of the Connecticut Code of Evidence (2000) contains an exception to the hearsay rule for "[a] statement made for purposes of obtaining medical treatment or advice pertaining thereto and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof, insofar as reasonably pertinent to the medical treatment or advice."  "Regardless of whether the statements were made to a physician, they must all have been made in furtherance of medical treatment." (Internal quotation marks omitted.)  State v. Slater, 285 Conn. 162, 186, 939 A.2d 1105, cert. denied, 2008 U.S. LEXIS 4536, 128 S. Ct. 2885 (2008).  In fact, the medical treatment exception is not limited to physicians and has been extended to include social workers, as long as the social worker is found to have been "acting within the chain of medical care . . . ."  State v. Cruz, 260 Conn. 1, 10, 792 A.2d 823 (2002).  "Although [t]he medical treatment exception to the hearsay rule requires that the statements be both pertinent to treatment and motivated by a desire for treatment . . . in cases involving juveniles, our cases have permitted this requirement to be satisfied inferentially." (Citation omitted; internal quotation marks omitted.)  State v. Telford, 108 Conn. App. 435, 441-42, 948 A.2d 350 (2008).  It is worth noting that the language of Section 8-3 (5) of the Connecticut Code of Evidence has changed in the 2008 edition.  Counsel should review the change.   
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