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· Louis Bucari, DMR

· Nancy Bumoumo, WCC

· Denielle Burl, Uconn

· Gus Cavallari, DoIT

· Erin Choquette, DAS

· Barbara Claire, DCF

· Gayle Fierer, DOB

· Felicia Hoeniger, DRS

· Marianne Horn, DPH

· Phyllis Hyman, DSS

· Michael Krochmalny, DoIt

· Heidi Lane, DOL

· Anthony L. Lazzaro, Jr., OPM

· Dave Lawson, WCC

· Martin Libbin, Judicial

· Marjoris London, CCC

· Cheryl Malerba, Dot

· Devin Marquez, DAS

· Jim McCormack, Lottery

· Denise Radosevich, DOT

· John Russotto, DCJ

· Mary Schwind, FOI

· Robert Scott, OTT

· Ann Smith, DMHAS

· Anne Stiber, DOSR

· Sandra Sharr, DOC

· Carl E. Testo, JUD

· Ellen Weber, PSRB

· George Wentworth, DOL

· James Welsh, DMR

· Dana Wilder, UConn

Facilitated Session Output

On Wednesday, December 13, 2006, an Influenza Pandemic COOP Training Session was held at Manchester Community College.  Following a general session, four consecutive facilitated sessions were held to focus on items related to specific areas of expertise.  This document summarizes the discussion items covered during the “Legal” facilitated session.  Questions asked and answers provided are included in the tables on the following pages, along with a general categorization of the topic area.  At the end of this session, all participants were asked to vote for their priority items.  Each attendee had four votes (yellow dots) that could be all voted for one item or distributed across several.  The vote counts for each item are shown in the tables as well.

Session Discussion Summary

The COOP breakout session on Legal issues began with an introduction of the Expert Panel and an overall statement of the objectives of the session. The discussion was then opened up for discussion with a reference to the 13 prepared questions which were placed on the tables prior to the session. 

· State Constitution and Statutes.  The first area discussed centered on the Statutes that grant the governor emergency authority – there was also some concern as to whether the statutes also grant special powers to the commissioners.  Anna Ficeto provided a general explanation as to the wide ranging and expansive powers of the Governor but also made it perfectly clear that the Governor is very unlikely to use most of her powers except when that is seen as the last resort.

As a general guideline, the Governor would rely on agencies to do the job. It is the agencies that need to be putting together plans of what they need to do, the plans carry communications upwards to the commissioners where they can reach out to the Governor when necessary – Governor would grant authorities sparingly if that were the best course of action.

· Federal Regulations (e.g., Medicaid, Stafford Act, etc.).  The Governor may ask that the President declare a state of emergency in Connecticut; that would be an act of last resort.  Agencies may need to expand use of Medicaid (e.g., Hurricane Katrina) with people coming into Connecticut from other states.  Agencies should consider what their response will be if other states are asking for assistance with their residents.  FEMA disaster centers would be established to guide people through what programs are available but only after a state of emergency were declared.  DEMHS is addressing HIPAA regulations and working with feds to gain better understanding of expected response to an influenza pandemic.

· Other Authorities.  

· The Governor has general welfare authority to assist indigent/uninsured.  Agencies should be determining what requests for additional funding might be needed and prepare to drive those requests upwards when the situation warrants

· Public Health Emergency Authority, including quarantine and isolation policies to prevent the rapid spread of infection 

· Legally mandated activities (e.g., DPH:  standard of care issues; licensing facilities; setting up emergency facilities; emergency waivers)

· What functions could be suspended?  What waivers may be granted?
· Arraignment could be curtailed or postponed, although some issues are mandatory and thus more urgent / serious than others.  Certain custody issues might be expedited. 

· It is important to identify what activities are statutorily mandated and what procedures must be followed; Agencies are advised to list those items they may need to be waived and forward these to the Governor for advice and counsel. It is critical to understand what the most important priorities the agency has and what resources are necessary to deliver minimum required levels.  Mandated activities include:

· Statutory mandates for court appearances – civil business will stop – criminal, public safety and family safety will maintain priorities

· Newborn screenings must be done within 24 hours – should be established as a high priority agency function and resources required to deliver minimum services identified.

· Legal requirements must be met, unless addressed/modified by the Governor.

· Legal issues on custody, etc. need to be addressed immediately as in many cases harm to self or others can be involved.

· The Judicial branch must address the right to trial, etc.; however, special rules and remote technology are already being considered for some circumstances- (not in place today).

· How will waivers be granted?  How will Agencies know which ones have been  granted? 

· What precedents exist from previous emergencies (e.g., Hurricane Gloria) for waivers – (examinations, licenses, etc. - and extreme overtime)?  This needs to be researched.  The Governor has power to suspend work hours limitations or other inhibiting regulations in an emergency. (Section 301)

· What Communication protocols will operate in a State-wide emergency?

What communication paths are to be established in the BCP, and COOP and EOC plans.   Steps should be taken to ensure contact list and numbers of all staff are available. Each agency needs to establish clear channels of communications and media with their staff.

· What will trigger the Declaration of a State of Emergency?
At what point of agency employee shortage will it happen?  This is not currently defined and is one of many reasons why clear communications channels are essential.  What does the EOC need to know from every Agency?  How shall it be reported?  How often?  To whom?

· What are some Social Distancing Strategies?

· The US Postal Service may be a good fallback to personal contact, but not if mail carriers happen to be severely impacted or area quarantines are put into effect. 

· Technological solutions such as email or phones would probably work better.  

· Teleconferencing is being explored as an alternative to court appearances – other states are using already because of distance. Not sure how long before changes would be allowed.

· Next steps for Agencies?

· Start developing continuity strategies (COOP Training Session #4 will focus on these and plans to implement appropriate strategies); each Agency is advised to do their own legal research in areas of their charter / mission.  When this is complete, they should forward their findings and recommendations for Agency strategy to address legal requirements to DEMHS and Governor’s Office. 

· Unique Agency statutory duties for routine operations should be identified and then the Agency Heads should determine how the Agency would prefer to meet these requirements and prepare a list of recommendations for review by Governor’s office

· Joint planning where overlapping responsibility exists is recommended (e.g., DCF is planning with Judicial on custody, etc., as well as DMHAS and DMR)

· Prioritize personnel issues and provide input to DAS on Agency requirements.  Pam Libby and Shari Grzyb are working to address these requirements and can provide additional information to Agencies.

· Furloughs, sending sick people home, etc. all need to be considered along with continuing to provide critical services

· Emergency appointments – DAS needs everyone’s priorities

· Courier priorities-(Would UPS, Fedex, etc have special priorities)

· Partnering with other agencies to review existing policies and powers- should be encouraged

· DAS is surveying Agency early next year to get their COOP action priorities

· Judicial will meet with Agencies on court issues / OAG and OPM on contract issues

· Quarantine and isolation orders

· Statutes and processes as an appendices to COOP plans

· Contracts and MOUs – existing contracts must be reviewed for emergency situations

· COOP capabilities of key contractors in an influenza pandemic

Questions for Legal Experts  from other Sessions

Below is a list of COOP items that Agency IMT members attending other sessions directed to Finance and Budget for resolution:

From Human Resources - Title 28 Authorities (5 Votes)

Can the Governor suspend collective bargaining agreements in a declared emergency?
Next Steps

1. State Authorities.  The State Agencies responsible for State emergency authorities, policies and procedures and related contractual or judicial matters will be convening to address influenza pandemic continuity of operations requirements.  When decisions are made relative to emergency authorities to be granted, policies to be pursued and procedures to be executed, these will be posted on the State of Connecticut COOP internal website and announced to all Agency COOP Legal Counsels.

2. Agency COOP Legal Counsels.  These Agency Incident Management Team (IMT) members are to maintain a working relationship with the State authorities who will craft COOP emergency policies and procedures; they are to provide input on their Agency’s priority items and, when formal decisions are made relative to these, share this information with their Agency IMT, so that any COOP planning assumptions or strategies that are affected by these decision may be confirmed or revised.

12/13/06 PANDEMIC FLU SESSION # 3 – LEGAL GROUP

	Item #
	# Votes 
	Issue / Question / Concern
	SME Response

	1
	14
	Governor’s Authorities.  Waiver of rules – possible but specifics needed by Governor. The Governor has almost complete authority during a crisis but is to use them as a last resort.    
	

	2
	10
	List of statutes and regulations by agency – should be added as appendices to plans. Legal groups should circulate what regulations apply. 

	

	3
	7
	Governor’s Authorities:  What agency tasks must be continued?   The Governor can suspend operation but expects agencies to do their functions if at all possible. Certainly those that impact life, health, safety should be listed among the agencies top priorities. 
	

	4
	6
	Contracts with Vendors etc.  Are we addressing crisis situations in negotiations? In many cases we can negotiate for special services in a disaster however vendors might also be impacted by a pandemic crisis.  
	

	5
	5
	Legal Waivers:  Time Frames – for court cases etc., - mandates can be waived? Many cases could be postponed, courts are investigating technology to allow televised appearance etc.

	

	6
	4
	Custody issues  – commitment high priority (court issue) and special actions might be brought into effect during a crisis to address these issues rapidly. 
	

	7
	4
	COOP Activation:  Providing Services as staff is reduced – when can we plan for state of emergency?
Strictly up to the Governor and Federal Government. It will depend on the situation and how it unfolds.
	

	8
	3
	Governor’s Authorities:  Employee eligibility requirements at time of crisis



	

	9
	3
	Should DAS or others provide guidelines to agencies?




	

	10
	3
	Collect and circulate other agency responses and plans so that all of the agencies can benefit from the ideas and responses to help plan their agency’s response.  
	

	11
	3
	Getting information to each agency – vehicle for exchange of information ,(similar to above) how could this information be circulated to all agencies.

	

	12
	3
	List of dependencies that each agency has to other agencies and vendors - Will it be distributed to all other agencies?

	

	13
	3
	Prepare the agencies list of Items that it plans to waive during time of crisis (the lower priority services) –add as an appendix to plans  
	

	14
	2
	Release of HIPAA Information (consider more stringent state and federal law that prevents dissemination of data) Will agencies be able to provide the information more freely in a crisis.
	

	15
	2
	Approval for extraordinary items – overtime pay, travel allowance, purchases, etc. – most within the agencies purview. Issues should be identified and sent upward to the commissioners. Most agencies already have numerous emergency procedures in place to address issues of procurement, petty cash, etc.

	

	16
	1
	Use of Technology during a crisis – being investigated in many agencies. Judicial indicated they are investigating televised depositions and/or testimony. None in place yet but many could be over the next several years. Other agencies should investigate work at home, etc.

	

	17
	1
	Lists of critical  items / functions, priorities:   

· Arrange for items ahead of time

· What can’t be arranged for, summarize to Governor’s office
	

	18
	1
	List of Agency obligations


	Agencies need to prioritize their functions. Should identify mandated and non-mandated activities.

	19
	1
	Governor’s authority over tribal regions  


	Governor has no authority in this area. They are independent nations.

	20
	1
	Legislation to allow inter town assistance 



	This needs to be investigated.

	21
	1
	How to deal with fear and panic as the influenza spreads?
	Use of the communication channels as outlined in the plans to provide succinct, accurate statements.

	22
	1
	Health care federal regulations- can Governor waive?

	Governor will work directly with Federal Agencies during the crisis. Solutions can  be negotiated.

	23
	0
	Are there laws that say it’s not ok to stop a process?


	Mandates 

	24
	0
	Agency provision of services to other states


	No clear regulation or process. Needs should be investigated further.

	25
	0
	Steps to take to drive the COOP process forward; identify issues, needs etc
	Identify mandates and other activities. Prioritize agency functions/services. Estimate minimal resources required to perform the function. Identify skills matrix required for function.

	26
	0 
	Screening Programs / Licenses, Public Utilities, Restaurants


	Most would probably be postponed however the agencies must identify what there critical functions are.


Preliminary Legal Questions

Below are a set of questions that were made available to session attendees as a foundation for this facilitated session discussion.   Attendees should feel encouraged to pursue any of these with State authorities as necessary to validate individual Agency COOP planning assumptions and function / service continuity strategies.

1. Are there emergency authorities granted to the Governor in the State Constitution or in State Statute?

2. If yes, has the Governor exercised these authorities in the past?

3. Relative to an influenza pandemic, what events might trigger a decision by the Governor to invoke these authorities?

4. Might the Governor have several levels of emergency to declare:  e.g., Alert Phase Actions, Warning Phase Actions, and Declaration of Emergency Actions?

5. What does the Governor need to know from each agency to enable her to make these decisions? 

6. Do we have state contracts with providers that have emergency clauses in place today?

7. If yes, can the individual contracting agency or the state authority holding the contract invoke these clauses independent of the Governor?

8. If not, what will be the effect on existing contracts if the Governor elects to supersede them in an emergency?

9. Who can Agencies approach to get guidance on their individual contract situations?

10. Will there be any suspension of normal approvals (i.e., from SPRB, AG, OPM) and / or corresponding reductions in paperwork (i.e., lease letter vs. lease agreement). 

11. How will liability language in contracts be affected by a declared state emergency (i.e., protocol during an emergency, suspension or termination of a project, state not liable for claims/damages)?

12. What is the liability situation if state agencies use college or university premises during a declared emergency?

13. What legal liability does the state assume if it asks employees to work from home?
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