UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION


Broadwater Energy LNG






Docket PF05-4-000
Comments of Richard Blumenthal
Attorney General, State of Connecticut
Richard Blumenthal, Attorney General of the State of Connecticut (“Attorney General”) submits these comments to the Federal Energy Regulatory Commission (“FERC”) on the Broadwater Energy LNG project  proposed for Long Island Sound (“Broadwater”).  Broadwater seeks permission to build the world’s first floating storage and regassification unit (FSU), that would be moored in the Sound eleven miles from the Connecticut coast, and nine miles from the New York coast.

The Attorney General of Connecticut submits these comments -- at this critical threshold stage -- to challenge the sweeping secrecy order applied to Broadwater’s design and engineering report.  We urge FERC to rescind or severely narrow the secrecy order regarding Resource Report 13, or deny Broadwater’s requested authorization, because the citizens of the State of Connecticut cannot fully and publicly evaluate the safety dangers associated with this facility in light of FERC’s designation of critical information as “classified,” and because that designation itself demonstrates the inherent security and safety risks of placing this facility in such a highly populated area.  
ARGUMENT

To permit this project, FERC must determine that the project is in the public interest.  E.g. 15 U.S.C. Sec. 717(a), 15 U.S.C. Sec. 717b(a); see also Ecee v. Federal Power Comm’n, 526 F.2d 1270, 1275 (5th Cir.), cert. denied, 429 U.S. 867 (1976); Panhandle Eastern Pipe Line Co. v. FPC, 386 F.2d 607, 610 (3d Cir. 1967).  In order for the project to be authorized, the project must be shown to be safe and “within the public interest.”  15 U.S.C.A. Sec. 717b-1 and 18 C.F.R. Sec. 380.12(m).  Safety is a necessary and critical component of FERC’s decision making.  See Sec. 3A of the NGA as amended by the Energy Policy Act of 2005, 15 U.S.C. 717(b), and 18 C.F.R. Sec. 380.12(m), requiring submission and analysis of safety data for proposed new LNG facilities.  
  As a government agency authorizing projects with enduring and potentially significant and devastating impacts to the public health and safety, as well as the environment,  FERC must consider the views of those who may be affected by the project being considered.  See 15 U.S.C. 717(b), “the Commission shall consult with such state agency regarding state and local safety concerns prior to issuing an order…  .”    In this case, thousands of Connecticut residents live and work just miles from the proposed facility.  The facility is designed to be placed in Long Island Sound, one of our state’s most valuable natural resources and a national treasure.  Our economy, environment and recreational interests -- indeed our state’s character -- depend on  preservation and protection of this invaluable resource.  Our citizens’ very lives hinge upon the safety of this project.  Therefore, public disclosure and access to important documents are essential to determine whether our safety and resources will be protected.  
The project can be fully and fairly vetted only with the full public disclosure of all essential safety information.  The huge proposed facility -- planned to be 1200 feet long, 180 feet wide and ten stories high, with a storage capacity of about 8 billion cubic feet of natural gas -- is designed to be tethered to the sea floor in an area just miles from very populated coastlines.  This FSU will be the first attempt to build a regassification facility on a floating moored platform. It will involve novel technology and a wide range of potential safety hazards.  Connecticut must assess the structural integrity of the facility, its ability to withstand a variety of normal and infrequent weather events, and its ability to withstand a deliberate attack.  There is no way that the citizens of the State of Connecticut can have an effective voice in the proceeding or have trust in the process, and there is no way that FERC can fully and publicly assess the project’s safety, unless safety issues are openly debated and all documents examined. This project is too risky and too significant to be permitted on the untested and unchallengeable claims of the applicant.  Indeed, Broadwater has repeatedly promised that it would make available all relevant information, publicly provide all material details, and promote an open informative process.
Now, Broadwater has requested -- and FERC has agreed -- to classify all of Broadwater’s Resource Report 13, Engineering and Design material, as Critical Energy Infrastructure Information, or CEII, under Sec.18 C.F.R. 388.112.  Critical information necessary to evaluate safety will be removed completely from public view.  FERC ruled that all Resource Report 13 material for all LNG projects are to be classified as CEII by FERC Order 630, as amended by FERC Order 630-A. The reasoning used by FERC is that engineering and design information for LNG terminals “provides more than just location” information about “critical energy infrastructure.” 

This determination constitutes recognition by FERC that Broadwater is a potential terrorist target, and that its destruction could negatively affect public health and safety. FERC defines “critical energy infrastructure” to be:

“…infrastructure …related to the production, generation, transportation, transmission, or distribution of energy that…[c]ould be useful to a person in planning an attack of critical infrastructure.”
18 C.F.R. Sec. 388.113(c)(1)(i)


FERC defines “critical infrastructure” as

“…existing and proposed systems and assets, whether physical or virtual, the incapacity or destruction of which would negatively affect security, economic security, public health or safety, or any combination of those matters.”  
18 C.F.R. Sec. 388.113(c)(2)

This facility cannot be considered to be safe or in the public interest if information necessary to publicly evaluate it is considered too sensitive and valuable to reveal because disclosure can endanger public health and safety.  In fact, if public disclosure of this information is dangerous, the project must be presumed to be inherently unsafe, and should not be located where it is proposed because the project itself must be deemed a potential terrorist target.
           If Broadwater or FERC takes the position that the designation of this information as CEII does not mean that the facility is unsafe, then at the very least, FERC’s designation is excessively broad and unnecessary.  The secrecy order is sweeping and significantly impairs the ability of  Connecticut’s residents to have an effective voice in the process.  Also, it gravely undermines public credibility and trust in the approval process, exacerbating public apprehension. 
 Why would a government agency seek to prevent disclosure and debate about the information that is required to be in a Resource Report 13 unless the facility is so dangerous that it should be located away from densely populated areas?  Resource Report 13 is required to contain, among other things, “a list of all permits or approvals from local, state, Federal or Native American groups or Indian agencies required prior to or during construction of the plant….”  18 C.F.R. 380.12(o)(13).  The report is also required to contain information about how each applicable requirement will comply with certain provisions of the National Fire Protection Associates 59A LNG standards.  There is no apparent  reason to bar public disclosure of all permits necessary for approval and a description of National Fire Protection Associate standards as necessary to prevent a terrorist attack.  At best, the designation of this information as secret is vastly overbroad  -- an abuse of discretion and power.  
If the key details cannot be disclosed -- for fear of helping potential terrorists -- the risk of terrorism should doom this project in this location.  Even if it may be acceptable elsewhere  -- at locations involving less potential harm -- the project’s need for broad, encompassing secrecy shows it should not be placed in the middle of Long Island Sound.  Without disclosure, citizens cannot assess security and safety, as they have a right to do.  Sweeping secrecy undercuts public confidence and trust in the entire process, as well as in the project itself.
Broadwater’s backers have promised they would be open, honest and forthcoming. They have broken that promise -- seeking secrecy  -- even before filing their formal application with FERC.  

Secrecy will not disarm the terrorists.  It will only disadvantage the public.  It will not guarantee safety and security.  It will disable efforts to accurately and accountably evaluate the risks.  Secrecy spawns distrust.  Concealment signals danger.  The need for secrecy proves the need to put this project away from population centers and heavy marine traffic.
We challenge the secrecy order as evidence that the facility should be rejected either because it is too dangerous to place just miles from densely populated communities, or because FERC is preventing public disclosure and debate of critical information necessary to assess its safety.  FERC should require a fully open and fair public opportunity to consider whether the facility can meet the standards for public safety.  All relevant information affecting public safety and security should be made available to the public or FERC should immediately reject the Broadwater project as proposed.
Dated:  Hartford, Connecticut
             January 11, 2006
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