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X10 UWYCV 074020455S . SUPERIOR COURT

STATE OF CONNECTICUT ;. JUDICIAL DISTRICT OF WATERBURY
' AT WATERBURY

V. :  COMPLEX LITIGATION DOCKET

ACORDIA, INC. . April 19, 2010

MEMORANDUM OF DECISION

The Plaintiff, State of Connecticut, represented by Richard Blumenthal,
Attorney General of the State of Connecticut, originally hrought this action
pursuant to Conn. Gen. Stat. §42-110m against the Defendant, Acordia, Inc. by a
complaint dated 12/19/06 and return date in early January 2007. The State's
claifns at that time were considerably more expansive than the claims made at the
time of trial and in the Plaintiff's post-trial filings. The "Summary of the Case”
clafimed that as a result of certain actions of the Defendant, which actions
constituted unfalr trade practices, violative of the Connecticut Unfair Trade
Praétices Act , Conn. Gen. Stat.§ 42-110a et seq. (hereinafter "CUTPA™,
customers and a certain class (non-participating) of insurance companies in the
State of Connecticut were harmed.

Defendant, Acardia, Inc. (hereinafter, "Acordia”) appeared through counsel
on January 17, 2007 and after a mere twenty months of pleading practice, the
issues were jolned and the matter claimed for trial.

The partles, represented by counsel, tried the mafter to the Court

commencing on November17, 2009 and continuing on November 18, 20, 23, 24,
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25, 30, and December 1, 2009, Twenty witnesses testified during the trial.
Deposition testimony of another witness was read into the record. And, nearly
two hundred exhibits comprising thousands of pages were submitted to the Court.
Following a full trial, the Court, after considering and weighing the credible,
relevant, reliable and legally admissible evidence and the reasonable, rational,
logical and lawful inferences to be drawn therefrom, finds, rules, determines and
concludes as follows: In 1999, Acordia was headquartered in Chicago, lllinols.
The headquarters had fewer than ten officers and managers. Acordia is a
decéntrallzad organization with 75 to 100 local sales offices throughout the United
States that, in turn, employ roughly 1000 producers. The local offices are
structured to be separate corporate entitles. Although Acordia does not maintain a
local office in the State of Connecticut, it does solicit customeré and sell and
service insurance -products to customers in the State of Connecticut thrdugh
Acordia, East Inc., focated in New Jersey, Acordia of New York, Inc., and Acordia,
Northeast, Inc. in Boston, among others. Acordia was & “cll‘assic rolf up.” its growth
was accomplished by it acquisitions of smaller independent agencies or smaller
independent brokers. By way of background, there are three z;hain players in the
insurance industry: insurance companies, brokers and agents, and consumers
either businesses or individuals, Insurance companies sel| their products to
¢consumers in' one or both of the follawing ways: directly to the congumer or
through a broker or agent. The broker or agent may be independent and offer
consumers insurance products from more thanl‘one company or may be a

‘waptive” agent of a particular insurance company.
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Acordia is an independent insurance agent or broker and offers its clients a
choice of products from multiple insurance companies depending upon avaitability
and suitability including, among other factors, price and value. There can be many
reasons a Conhecticut consumer may wish to use the services of an independent
broker rather than a “captive agent”, including the variety of insurance product
offered. Independent brokers are compensated for thelr services in two ways!
either by a fee charged to the consumer for assisting them with their insurance
needs or by a commission, be it fixed and/or contingent, a piece of the premium
paid to the insurer for the product.

Contingent commission agreements betweeh insurers and brokers have
been part of the industry for decades. They take various forms and serve various
purposes, but in general reward brokers for increasing the volume of premium
placed with an Insurer, reward brokers for more careful underwriting by loss
experience contingencies, andior 'éhébﬁié'gé"kénev#ai of expiring policies leading
to a reduction In transactional costs, The reward is an additional commission paid
to the broker by the insurer. The existence of contingent commissions is well
known to state regulators as the regulations and forms utilized by the Insurance
Department require their disclosure as part of an Insurer's rate filings.

As a result of its growth by acquisitions of smaller brokerages in the late
1990's, Acordia experienced technological difficulties in atternpting to integrate
different computer systems. At the same tims, insurance companies were
investing in technology that would allow them to Interface their platforms with

brokers. Acordia desired to invest in new technology that would aflow its local,
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régional and carporate offices to utilize a comrﬁon platform that could also
interface with the insurer's technology. The integration of platforms would
achieve efficiencies that could ultimately lead to cost savings for all three players
in the insurance !ridustry. |

In order to fund the development of this tachnology, a system called AMS
Segitta, Acordia sought financial assistance from its markets, the insurers.
Acordia approached the twenty insurers with whom it placed the' most business
with a request that they enter into what eventually would come to be known as the
“Millennium Partnership Program® ("MPP”), Under the MPP, Acordia requested
that the participating insurance carriers pay an additional 1% of the total value of
the premiums that were placed with those companies over a three year period.
This "contingent cbmmiss‘:on" was over and above the commissions that Acordia
was being paid by the insurers. At this time, Travelers and The Hariford were
building customer service centers designed {o service client needs with expanded
hours via phone or computer, This not only provided convenience to the
consumer, it saved servicing expenses for the insurers and freed up time for the
brokers with which to sell more product. As part of the MPP, certain service fess
charged by the carriers to the brokers for their clients' utilization of the service
centers were to be waived If certain other conditions were met.

Of the carriers approached by Acordia five ultimately agreed to participate

in the MPP, including Travelers, The Hartford, Chubb, Atlantic Mutual and Sun

Alliance.
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The motivation of the Insurers was simply to incent Acordia to sell more of
their product rather than the product of another'insurer. It was on that basis that
Charlle Ruoff, who was the chief marketing officer of Acordia at the time and the
“author” of the program, sold the insurers on the benefits of the MPP,
Representatives of both Travelers and The Hartford testified at trial that they
believed that they would have the opportunity u'nder the MPP to quote mare
business through Acordia to Acordia’s clients and sell more insurance. The
insurers requested that the MPP be kept confidential as they did not want
Acordia's competitors seeking similar additional compensation.

In order for Acordia to maximize the benefits afforded under the MPP,
Acordia's producers at the local offices would have to seli products of the five
participating companies. Ruoff assured the insurance partners that the producers
at the local level, the point of sale, would be made aware of t.heir.“priority" status,
Indeed, Ruoff informed the Millennium partners. that “all of the revenue will be
nrovided to them."(referring to regional and local office colleagues In attendance
at a presentation by Ruoff to 100 Acordia personnel at a meeting in Denver in
September 1999.) Ruoff informed Acordia’s P/C Marketing Committee of and
gave regular status reporis on the MPP- the committee being made up of regional
managers and representatives from various local offices across the country. The
committes was Instructed to “congentrat(e)... on the plans and initiatives put
forward by our prlbrity markets o the exclusivity of all other markets.” Regional
managers, such as Kevin Conboy, East Regional Director, in turn, communicated

down the line informing the East Region's Executive management that “Charlie
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Ruoff has negotlated national agreements with several of our key property
casualty markets that provide us with an incentive based on total written
premium... As you will read, this incentive program affords us the opportunity to
realize significant income, over and above, any incentive or profit sharing we |
receive on a local or regional tevel, This program should be considered a very
Important part of your 2000 business plan. Millennium markets should be given
preferential conslderation on new and renewal placements.” The lack of any
mention of Segitta might make one gquestion the primacy of the originally stated
rationale of the MPP, In any event, the purpose of or even the existence of the
MPP Is not the central Issue In this matter at this point,

Plaintiff offered evidence from four Connecticut consumers and their
brokers, Each customer was a client of an Acordia subsidiary during the relevant
period and had at least one insurance policy that was placed with an MPP insurer.
In each case, the broker/customer relation went back years of e\ieh decades. In
each case, the broker knew the nature of the customer's business and their
insurance heeds, In each case, the Connecticut consumer depended on and
trustéd thelr broker to provide thern with independent and unbiased advice on
what insurance to-purchase. Although the level of business sophistication varied
among the four customers, the brokers had superior knowledge and heightened
expertise to that of their customers in each case. The brokers encouraged the
customers to trust their judgment, independence and expertise and the customers

justiflably refied on that judgment, indeperdence and expertise. The four
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producers knew that thelr customers were expecting them to act in thelr best
interest when procuring insurance on their behalf.

The State of Connecticut did not prove that the four brokers did anything
other than act in thelr clients' best interest. Three of the four producers had never
even heard of the MPP while it was in effect and therefore its existence could not
possibly have influenced their behavior. The remaining producer may have heard
aboﬁt the MPP but it did not affect his obligations to hig client. The brokers'
behavior is not surprising in as much as the personal relationship with the client is
paramount to & producer.

The Connecticut customers were hever informed about the MPF and
although each consumer testified that they would have wanted to know about the
additional cotnpensation Acordia was receiving' pursuant to the MPP, the State of
Connecticut did not prove that they suffered any individualized monetary harm.
Their premiums were the same as they wollld have been regardless of whether
Acordia received or the insurers were retaining the additional one percent.

The State of Connegticut did not prove that the four producers h-ad steered
thelr customers to MPP insurers because of the MPP and, in fact, in at least one
instance a producer’s advice to his customer regarding placement "cost’ Acordia
about $500,000 that it would have received under the MPP.

The decentralized brganizational structure of Acordia, the high value
producers placed on thelr long-standing personal relationships with their clients
(their meal tickets) and the lack of direct benefit to the producer made steering

unlikely.
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In this “The Incredibly Shrinking Case", the State of Connecticut essentlally
argues that Acordia, Inc. engaged in conduct prohibited under CUTPA' by falling
to disclose the MPP and the hypothetical conflict of interest to Its clients. The
State of Connecticut argues that the non-disclosur'e violated the pﬁblic policy of
the State in 1999~2092,

“[A] violation of CUTPA may be established by showing ... a practice
amounting to a vio!ation of public policy.” Daddonna v. Liberty Mobile Home
Sales, Inc., 208 Conn. 243, 254 (1988); see also Normand Josef Enter., Inc. v.
Connectlcut Nat'l Bank, 230 Conn. 488, 522-23 (1 094). To prove “unfairness’,
the State must show that the challenged practice Is (1) "without necessarily

having been previously considered unlawful, offends public policy as it has heen

} Qec, 42-110b. Unfair trade ptactices prohibited, Legislative intent,

(8) No person shall engage in unfair methods of competition and unfalr or deceptive acts of practices in the
conduet of any frade o commerce,

(b) It is the intent of the legislature that in consauing subsection (a) of this section, the commissioner and
the courts of this state shall by guided by interpretations given by the Federal Trade Cominission and the
federal courts to Seotlon 5(a)(1) of the Federal Trade Comnitission Act (15 USC 45(a)(1)), as from time to
time amended.

(¢) The commissioner may, in accardance with chapter 54, establish by regulation acts, practices or methods
which shall be deemed to be unfair or deceptive in violation of subsection (a) of this section. Such
regulations shall not be inconsistent with the rules, regulations and decisions of the federal trade commisslon
and the federal courts in inferpreting the provisions of the Federal Trade Commission Act. (d) Tt is the
intetition of the legislature that this chapter b

remedial and be so construed.

Sec. 42-110m, Restralning orders or injunctions. Relief,

(1) Whenever the commissioner has reason to pelieve that any person has been engaged or is engaged in an
alleged viotation of any provision of this chapter sald commissioner may proceed as provided in sections 42-
110d-and 42-110e or may request the Attorney General to apply in the name of the state of Connecticut to
the Superior Court for an order temporarily or permanently restraining and enjoinitg the continuance of
such act or acts or for an order diresting restitution and the appointment of a recelver in appropriate
instances, or both. Proof of public interest or public injury shall not be required in any aotion brought
pursuant to seotion 42-1 104, section 42-110e or this section, The court may award the

relief applied for or so much as it may decm ptoper ipcluding reasonable attorney's fees, accounting atd
such other relief as may be granted in equity. In auch action the commissioner shall be responsible for all
necessary investigative support. ’

() Nothing contained in this chaptet shall be construed as a [imitation upon the power of authority of the
state, the attorney general or the commissloner to seek administrative, legal or equitable reljef as provided
by other statutes or ut corimon faw.
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established by statutes, the common law, or otherwise — in other words, It is
within the penumbra of some common law, statutory or other established concept
of unfairness™ or (2) *is immoral, unsthical, oppressive, or unscrupulous™ or (3)
“causes substantial injury to consﬁmersg [competitors or other businesspersons].”
Cheshire Mortgage Serv., Inc. v. Montes, 223 Conn. 80, 105-106 (1982); see also
Macomber v. Travelers Property and Cas. Corp., 261 Conn. 620, 644 (2002). All
three criteria do not need to be satlsfied to support a finding of unfairness
hecause a practice hay be unfalr because of the degree to which it meets one of
the criteria. Cheshire Mortgage at 1l06. The Connecticut Supreme Court
regularly finds CUTPA violations where the plaintiff has proven only one or two of
the three prong standard, See e.g., Larsen Chelsey Realty Co. v. Larsen, 232
Conn. 480, 507-08 (1996) (first and second prongs only); Dow & Condon, Inc. v.
Anderson, 203 Conn, 475, 484 (1987) (second prong only); Conaway v. Prestia,
191 Conn. 484, 493 (1983) (first prong only); Cheshire Mortgage, 223 Conn. at
112-13 (first and third prongs only).

Acordla is employed by its customers to procure insurance for them and to
act on their behalf during that process. The clements required to show the
axistence of an agency relationship are (1) a manlfestation by the principal that
the agent will act for him; (2) acceptance by the agent of the undertaking; and (3)
an understanding between the parties that the principal will be in control of the
undértaking. Thus Acordia is the agénf of its customers for'the'. purposes of

procuring Insurance. The existence of and the nature and the extent of an agency
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relationship is a question of fact. (see Wesley v. Schaller Subary, Inc., 277 Conn.
526, 543 (2008); Albuquerque v. Albuquerque, 42 Conn, App. 284, 287 (19986).)
Acordia, acting through its wholly owned subsidiaries and their respective
producers, is also a fiduciary to its clients because of the heightened degree of
trust and confidence that exists in Acordia’s relationship with its clients. For
example, Acordia (or to he more accurate, its producers have) has a long
standing relationship with many of its customers, In many cases spanning several
decades. Connecticut consumers depend on and trust Acordia to provide them
with independent ana unconflicted advice on what Insurance to purchase.
Acordia’s heightened expertise in the field of insurénce is why Connecticut
consumers hire Acordia as thelr insurance agent, Acordia worked to establish a
relationship of trust and confidence with its customers. Acordla knew that its
customers were expecting it to act in thelr best interest when procuring insurance
on thair behalf. |

A fiduciary or confidential relationship may also be proven where a plaintiff
can demonstrate the following relationship: (1) a unique degree of trust and
confidence between the parties; (2) one party of whom has superior knowledge,
skill or expertise; and (3) is under a duty to represent the interests of the other.
See Konover Dev, Corp. v. Zeller, 298 Conn. 208, 219 (1994) (“We have stated
that a ‘fiduciary or confidential relationship Is characterized by a unigque degree of
trust and confidence between the parties, one of whom has superior knowledge,
skill'or expertise and Is'under a "d.t.fty't'd' représant the interest of the other. . ..

The superior position of the fiduclary or dominant party affords him great

10
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opportunity for abuse of the confidence reposed in bim.™); see also Sherwood v.
Danbury Hosp., 278 Conn. 163, 185 (2008); Biller Assoclates v. Peterken, 269
Conn. 716, 723 (2004); Hi-Ho Tower, Inc. v. Com-Tronics., 256 Conn. 20, 41
(2000); Albuquergue v. Albuquerque, 42 Conn. App. at 287 (“A fiduclary . ..
relationship Is characterized by a unique degree of trust and confidence between
the partles, one of whom has supetlor knowledge, skill or experiise and Is under a
duty to represent the interests of the othgr. .. . The superior position of the
fiduciary or dominant party affords him great opportunity for abuse of the
confidence reposed in him." (Citation omitted.))‘.The existence of a fiduciary
relationship is & question of fact for which the plaintiff bears the burden of proof
and which the plaintiff has met .See Albuguerque V. Albuguerque, 42 Conn, App.
284, 287 (1996); Gandolfo v. Barker, 2008 Conn, Super. LEXIS 552, 29-31 (Mar.
10, 2008, Dubay, J.); US Financial Group, inc. v. Salazar, Superior Court,
Judicial District of Danbury, Docket No. CV 00 0330753, 2002 Conn. Super.
LEX!S 1346 (April 23, 2002, Moraghan, J.).

Once a fidﬁciary relationship is established, the burden of proof shifts to
the fiduclary to prove, by clear and convincing evidence, that the actions at Issue
were the product of fair dealing, good faith and full disclosure, Cadie Co.v.
D'Addario, 268 Conn. 441, 455, 457 (2004) (“A fidugiary seeking to profit by a
transaction wirth the one who confided in him has the burden of showing that he
has not taken advantage of his influence or knowledge and that the arrangement
ia fair and conscientious."), Beverly Hills Concepts, Iﬁc:. v. Schatz & Schatz,

Ribicoff & Kotkin, 247 Conn. 48, 56-57 (1998); Konover Dev. Corp. V. Zeller, 228

11
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Con.n. 208, 228-30 (1994); XL Specialty Insurance v. Carvill America, Inc., 2007
Conn. Super. LEXIS 1376, *66 (May 31, 2007), quoting, Dunham v. Dunham, 204
Conn. 303, 322-23 (1987) ("Once a flduciary relationship is found to exist, the
burden of proving fair dealing properly shifts to the fiduclary . . . . [T]he standard
of proof for establishing fair dealing is not the ordinary standard of fair
preponderance of the evidence, but requires proof either by clear and convincing
svidence, clear and satisfactory evidence or clear, convincing and uneguivocal
svidence."); Sherwood v. Danbury Hosp., 278 Conn. 163, 195-96 (2008).

Despite this fiduciary relationship, Acordia did not disclose the existence of
the Millennium Partnership to Acordla’s clients. Fiduciarles have an obligation to
disclose all conflicts of interest to their principals. The Millennium Partnership
constituted a conflict of interest between Acordia and its cllents because under
the Millennium Parthership Acordia rebeived more money when Millennium
ingurers' products were sold to Acordia clients and Acordia agreed to present
Millennium insurer products more frequently to Acordia clients in return for those
increased payments.

The court finds persuasive the reasoning of the Appeliate Court of illinois,
First Judicial District which found the fallure to 6isc]ose contingent commissions
paid by an insurer {0 an inéurance broker to be a violation of an insurance
broket's fiduciary duty to its customer. Village of Oriand Hills v. Gallagher & Co.,

No. 3260, “24 (Ill. App. Ct. 1st Dist. Sep. 16, 2003) rehearing denied 2003 1ll. App.

LEXIS 1430 (Qct. 17, 2003) (reversing iial court's granting of summary judgment

and finding that Insurance broker was a fiduciary and as such "had a duty to

12
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disclose and remit any profits, including contingent commissions, if it is shown
that the contingent commissions existed, defendant received monies in
connection with, or because of, services performed on behalf of [the principal],
and if the existence of the contingent commission was a material fact.”) (relying
on 'United Siates v. Carter, 217 U.S. 286, 305-06 (1910) ("If [a flduciary] takes any
gift, 'gratuity, or benefit in violation of his duty, of acquires any interest adverse to
his principal, without full disciosure, itis a betrayal of his trust and a breach of
confldence, and he must account to his principal for all he has received.” and "it is
a rule of universal application, that no one having such dutles to dlschérge shall
be allowed to enter into engagements in which he has, or can have, a personal
interest conflicting, or which possibly may conflict, with the interests of those
whom he is bound to protect. So strictly Is this principle adhered to, that no
question is allowed fo be raised as to the fairness or unfairness of a céntract S0
entered into.”) and the Restatement (Second) of Agency § 388 (1958) (‘[tlhus, an
agent who, without the knowledge of the principal, receives something in
sonnection with, or because of, a transaction conducted for the principal, has a
duty to pay this to the principal even though otherwise he has acted W;lth perfect
fairﬁess to the principal'and violatés ln-b duiy of ”onalty in recelving the érﬁount.").
for the principle that fiduclaries have a duty to disclose contingent payments and
remit those payments to the principal.

Connecticut Courts have been gbided by the Restatement of Agent_:y in
determining the scope of agency IaW. See Nat‘I'Pubt'g. Co. V. Hartford Fire Ins.

Co., 287 Conn. 664, 678 (2008) (relying on Sacond Restatement of Agency for list

13
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of factors to use in assessing whether relationship of agency exists); Ravetto v.
Triton Thalassic Techs., 285 Conn. 716, 737 (2008) (citing to Restaternent of
Agency for point of authority); Beckensteln v. Potter & Carrier, Inc., 191 Conn,
120 (1983) (adopting the basic principles for determining a relationship of agency
as defined by § 1 of 1 Restatement (Second) of Agency (1968)); see also Citlbank
v. Gifesman, 63 Conn. App. 188, 191 n.3 (2001) (stating it is appropriate to look to
the Restatement (Second), of Agency when ascertaining' the scope of apparent
authority); Lassow v. Jefferson Pilot Fin. Ihs. Co., 2003 Conn. Super. LEXIS 25662
(Sept. 8, 2003).

Acordia claims that it has no fiduciary retationship with the four clients or
any other Connecticut cliefits and that the rélationships maintained at the
producer or subsidiary level may not be attributed to Acordia. Acordia cannot
hide behind its corparate form when it directs its wholly owned subsidiaries as its
agents to carry out its unfair and deceptive business practices. Acordia entered
Into the Millennium Partherships (o confidéntially, if not secretly, give the
Millennium insurers “first shot” at Acordia's customers' insurance pusiness. The
insurers’ “preferred” or “priority” status was sommunicated to local offices and
producers, local offices and producers were expected to and directed to comply
with Acordja, Ihe.’s instructions, compliance was tracked, and local offices were
woredited” for their compliance. Presumably as a result of these instructions, at
least In part, sales of Millennium Partner insurance increased, just as Acordia, Inc.

intended. Indeed, Acordia, [nc.'s use of Its subsidiaries as its agents to

14
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implement the Millennium Partnership was inherent in the Millennium Partnership
hecause Acordia, Inc. sells insurance only throﬁgh its local offices and producers.

Moreover, Acordia had a fiduciary relationship with its customers because
the insurance producers working on Acordia's behalf had a fiduciary re!ationéhip
with their customers. Acordia depended on those relationships of trust and
confldence to carry out the Millennium Partnership. Acordia intentionally sehds Its
insurance producers Into the market place under the Acordia banner to gain and
attract cusiomers, Consumers view Acordia as a single entity. Both Acordia and
the individual producers benefit from their aﬁiliqtion hecause of the resources,
expertise, and access to insurance markets that large insurance brokers like
Acordia have. Acordia should not now be allowed to claim that it is not liable for
the unfair irade practices that it directed its subsidiaries to put in to motion. To
accept Acordia's ;Sosltion is to accept that revenue flows up but fiduciary
obligations do not.

§381 of Restatement (Second) of Agency provides: Unless otherwise
agreed, an agent is subject to a duty to use reasonable efforts to glve his principal
information which Is relevant to affairs entrusted to him and which, as the agent
has notice, the principal would desire to have and which can be communicated
without violating a superior duty to a third person.

Thus, Acordia's nondisclosure violated Connecticut's public policy of
respecting fiduclary obligations &8 that policy existed In 1998-2002 and engaged
in conduct prohibited under CUTPA. A CUTPA violation may be established by

showing elther an actual deceptive practice or a practice amounting to a violation

15
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of public policy. Daddonna v. Liberty Mobile Home Sales, Inc., 209 Conn. 243,
254 (1988) ( "[A] violation of CUTPA may be established by showing either an
actual deceptive practice; or a practice amountilng to a violation of public policy.”);
see also Normand Josef Enter., Inc. v. Connecticut Nat'l Bank, 230 Conn. 486,
522-23 (1994) (same).

The defendant argues that even if the breech of fiduciary duly violated the
public policy of the State of Connecticut in 1999-2002, the plaintiff cannot prevail
in its CUTPA claim as the plaintiff has failed to prove a violation of the

Connecticut Unfair Insurance Practices Act Conn. Gen. Stat.§§38a-815 et seq.?

2 §ec. 38a-815. (Formerly Sec. 38-60). Unfair practiee prohibited.

No person sha)l engage in this state In any trade practice which is defined In section 388-816 as, or
determined pursuant to sections 38a-817 and 38a-818 to be, an unfalr method of competition or an unfair or
deceptive ot of practice in the business of insurance, nor shatt any domestlc nsurance company engage
outside of this state in any act or ptactice defined In subsections (1) to (12), inclusive, of section 38a-816.
The commissioner shall have power to exatine the affairs of every person gngaged In the business of
insurance in this state in order to determine whether such person has been or is engaged in any unfair
method of competition or in any unfalr or deceptive act or practice prohibited by sections 38a-815 to 38a-
819, inclusive. When used in said sections, "person” means any individual, corpotation, limited liabllity
company, association, partiersbip, reciprocal exchange, intexinsurer, Lioyd's insurer, fraternal benefit
socicty and apy other legal entity engaged ln the business of msurance, including producers and adjusters,
The following are defined as unfair methods of competition and unfair and deceptive acts or practices in the
business of insurance:

(1) Misrepresentations and false advertising of insurance policies. Making, issulng or circulating, or causing
to be made, issued or

circulated, any gstimate, {Hustration, cirgular or statement, sales presentation, omission or comparison
which: (a) Misrepresents the

heneflts, advantages, conditions qr terms of any Insurance policy; (b) misrepresents the dividends or share of
the surplus to be received, on any insyrance policy; {¢) makes any folse or misleading statements as to the
dividends or share of surplus previously paid on any insurance policy; {d) is misleading of isa
misrepresentation as to the financial condition of any person, or a5 to the legal reserve system upon which
any life insurer operates; (s) uses any name or title of any insurance policy or class of insurance policies
misrepresenting the true nature thereof; (f}isa misrepresentation, including, but not limited to, an
intentional misquote of a premium rate, for the purpose of inducing of tending to induce to the purchase,
lapse, forfeiture, exchange, conversion or surrender of any insurance policy; (g) is a mistepresentation for
the purpose of effecting-a pledge or assignment of or effecting a loan against

any insurance policy; or (h) misrepresents any insurance policy as being shares of stock.

(2) False information and advertising generally. Making, publishing, disseminating, circulating or placing
before the public, or causing, directly or indirestly, to be made, published, disseminated, cireulated or placed
before the public, in a newspapét, magazine or other publication, ot in the form of a notivs, circular,
pamphlet, letter or poster, of over any radio or television atatlon, or in any other way, an adveartisement,
announcement or statement conitaining any assertion, tepresentation or statement with respect fo the business
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This requirement was first set out by the Connecticut Supreme Court in Mead v.
Burns, 199 Conn.651,509 A.2d 11 (1986) and reconfirmed by Lews v. Middlesex
Insurance Company, 229 Conn.B42,643 A.2d. 1282 (1994), Relyiﬁg upon this
Supreme Court precedent, Connecticut courts have consistently held that for
insurance-related conduct 10 constitute a violation of CUTF‘A, the conduct must
also constitute a violation of CUIPA, Put another way, when a CUTPA claim is
based on insurance practices, it is the CUIPA ailegation that forms the basis of
the claim rather than the more generalized reqdirements of CUTPA. To the
extent the Plaintiff attempts to argue this requirement does not apply to him, Mead
v. Burns resolves this issue and requires the State—just as a private plaintif—to
prove that the CUTPA glaim is also a CUIPA violation.

in Mead v. Burns, the Connecficut Supréme Court addressed the scope of
liability imposed by CUIPA and CUTPA on the insurance industry. Recognizing
that‘under CUIPA enforcernent powers are vested in the ingurance commissioner,
the plaintiff insured, supported by the attormey general as armicus curiae, urged
the Court to hold that the insurance oommissloﬁer did not have exclusive
jurisdiction to regulate the conduct of the Insurance indusiry. They further argued
that the Insurance commlssioner'é jurisdiction under CUIPA was "concurrent with
that of the commissioner of consumer protection, the attorney general and private
litigants under CUTPA," and the Court agreed. .The Court disagreed, however,
that a CUTPA claim could be pased upon conduct that did not constitute a CUIPA

violation. Instead, the Mead Court held that CUIPA embodies a public policy as to

of insurance or with respect to any person in the conduct of hig insurance busifiess, which {5 untrue,
deceptive or misleading. ...

17
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the bounds of acceptable and unacceptable insurance-related conduct and that a
CUTPA claim could not be maintained for conduct that did not satisfy CUIPA’s
requirements. So although Mead allows the Attorney General to pursue a CUTPA
claim against Acordia here, he may do s0 only if'he can prove an underlying
violation of CUIPA.? The Court finds that Acordia's nondisclosure of the existence
of the MPP to its customers was "deceptive or misleading” as those terms are
uséd in CUIPA, Conn. Gen. Stat. § 38a-816.

At the conclusion of trial, Acordia made an oral motion to amend its spevial
defenses to conform to the evidence. Acordia reduced its motion to writing and
filed it fogether with a memorandum in support when It filed its post-trial brief and
proposed conclusions of fact and law. Acordia wishes to asser three special
defenses previously stricken by :Judgé i‘.-‘;lhortéll as the case as tried by the plaintiff
was different than the case originaily pled by the plaintiff. Acordia seeks to
replead its second special defense - the so-called “filed rate” doctrine. In short,
this doctrine may bar any action that questions the amount or reasonableness of
premiums charged fo consumers if the rates are flled with appfbpriata regulatory
authorities - in this case the Department of Insurance. This doctrine may well be a
defense to an actlon seeking to bar or recoup contingent commissions that were
filed, but this Is not that case at this point. Plaintiffis not now seeking to bar
contingent cammissions OF reduce or evén question the'reasonablenéss. of any
premium but is rather seeking to compel the disclosure of contingent commissions

required of a fiduciary at common law. Acordla seeks to reassert its third special

3 The coutt agrees with the plalntiff’s argutment fhat an Insurancs company could engage in conduct which
would violate CUTPA and not violate CUIPA and stil} ba lisble under CUTPA if the conduct was not, as it

18
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defense based on the equitable doctrine of estoppel and incorporating the
allegations contained in its second defen;se. In the second defense, Acordia
claims that “the State may not prosecute this action to bar contingent
commissions” because equity requires the state be estopped. The Court notes
that there was no evidence of any reliance on the part of Acordia baged on action
of the State. More important, the State is not séeking to bar contingent
commissions, so this defense is immaterial. To the extent that the third defense
could be read most broadly to suggest that equitable estoppel bars the entire |
action the defense Is improper because there was no credibie tifal evidence that
Acordia changed its position or was induced to 'act by any affirmative State
conduct.® Additionally, there is no credible irial evidence suggesting that it would
be highly inequitable or oppressive for the State 1o enforce its unfair trade practice
laws against Acordia. Thus, Acardia’s proffered estoppel defense does not |
sonform to the credible evidence elicited at triat..

Thé Gonnect Supreme Court has explicitly ruled that estoppel may he
as_serted' against the State “(1) only with great caution, (2) only when the resulting
violation has been unjustifiably induced by an agent having authority in such
matters, and (3) only when special circumstancés make it highly inequitable or
oppressive” to enforce the law. Dupuis v. Submarine Base Credit Union, 170
Conn. 344, 354 (1976) (emphasis. in original); Fadner v. Commissioner of

Revenue Services, 281 Conn, 719, 726 (2006) (same); se¢ also Heckler v.

is here, yelated to jts insurance business

4 Judge Shortall’s decision striking Acordia's estoppel defense was not based on the Court's understanding
of the State’s clabm, but on Judge's Shortail’s conclusion that “the State correctly points out that Acordia
fails to allege that it relied on the state’s approval of contingent commissions in entering into such

19
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Gommunity Health Services of Crawford County, Inc., 467 U.S. 51, 60-61 (1984)
(reserving judgment on issue of whether estoppel may hever he asserted agéinst
government and stating, “When the Government is unable to enforce the law
because the conduct of its agents has given rise to an estoppel, the Interest of the
eitizenry as a whole in obedience to the rule of law is undermined. | is for this
reason that it is well settled that the Governmeqt may not be estopped on the
same terms as any other litigant.” Also noting the "heavy burden” of establishing
estoppel against the government.).

Hero, Acordia’s proffered estoppe! defense is Improper because there was
no credible trial evidence and Acordia does not allege that the State did anything
to induce Acordia to act. indeed, Acordia makes much of the fact that gohtingent
campensatién agreerments have been endemic in the insuran.ce industry for over
100 years and that for éll that time the custom in the Insurance Industry was not to
disclose such arrangements. No Acordia witness testified that, but for some act
by the State, Acordia would not have entered into the Millennium Partnership
agresments of failed to disclose their terms to Acordia’s clients.

Finally, as required when attempting to assert estoppel against the
government, there is no credible trial evidence gstablishing any “special
circumstances mak{ing] it highly ineguitable or oppressive” for the State to enforce
its unfair trade practice laws against Acordia.

Acordia’s fourth special defense incbrporatés its allegations contained in |

its second special defense and says that the doctrine of waiver precludes the

avrangements With insurers” and that even “the most liberal reading of pleadings does not petmit the court to
gupply ‘essential allegations ...."" Mem, of Dee, at 6-7;
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state from barring contingent commissions specifically and if read broadly, bars
the prosecution of this action. _

The United States Supreme Court has made clear that the waiver of
sovereigh rights cannot be implied, but must bé made in unmistakable terms.
Here, there is no trlal evidence that the State waived its right to enfofce its unfair
trade practice laws against Acordia. |

Any defense of waiver asserted against the government is disfavored
because “generally speaking public officers ha\}e no power or authority to waive
the enforcement of the law on behalf of the public." U.S. v. Amoco Ofl, 580 F.
Supp. 1042, 1050 (W.D. Migsouri 1984) (holding that EPA’s failure to act cannot
support defense of waiver); see also U.S. v. Iron Mountain Mines, Inc., 812 F.
Supp. 1528, 1546-47 (E.D. Calif. 1992) (stating. “walver ... may not be asserted
against sovereigns who act to protect the public welfare.”); U.S. v. Kramer, 757 F.
Supp. 397, 427 (D. N.J. 1991) (stating that “equitable defenses cannot he
asserted against the government when it acts in its sovereign capacity to prolect,
the public health and safety.”). |

- Regardless, even assuming a public officer can waive the government's
right to enforce laws that benefit the public?, the United States Supreme Court has
explicitly held that “a walver of sovereign authority will not be implied, but inste;ad
must be ‘surrendered in unmistakable terms.” U.S. v. Cherokee Nation, 480 U.S.
700, 707 (1987) citing Bowen v. Public Agencies Opposed to Social Security

Entrapment, 477 U.S. 41, 52 (1986). Indeed, in a case where tobacco companies

5 The purpose of CUTPA. is to proteot the public from unfair practices in the conduct of any trade or
COTMNerce.
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asserted a waiver defeﬁse based on the government's longstanding knowledge
and regulatlon of the violative conduct - just as Acordia asserts here - the district
ocourt found such a defense was insufficient as a matter of law absent facts "o
justify a finding of the Government’s unmistakable intent to walve its right to bring
a civil RICO case against [the defendants].” U.8. v. Philip Morris, Inc., 300 F. |
Supp.2d 61, 69 (D.D.C. 2004).

Here, there s no trial evidence and no allegation that Connecticut intended
o Waive its rights to sue Acordla, see Klewin Northeast, LLC v. Bridgeport, 282
Conn. 54, 87 (2007) (holding waiver is the intentional relinquishing of & known
right), and evidenced that intent in unmistakable terms. Silence is not walver.
Thus, Acordia's proffered wavier defense does not conform {o the credibie trial
evidence and is therefore improper as it does not conform to the proof under P.B.
10-62.°

The State of Connecticut's prayer for relief seeks an injunction “enjoining
Acordia from engaging in any acts that violate the Connecticut Unfair Trade
Practices Act, including, but not limited fo, the unfair and deceptive acts and
practices alleged. .. [in the complaint]." The nondisclosure which the Court found

to be a violation of CUTPA by virtue of being contrary to public policy derlved from

6 Sep, 10-62, — Variance; Amendment

{n all cases of any material variance between allegation and proof, an amendment may be permitied at any
stage of the trial, If such allegation was made without reasonable excuse, or if the adverse party was
actually misled thereby to his or her prejudice in maintaining the actlon or defense upon the merits, or if
such amendment requires postponement of the trial or additional expense to the adverse party and this is
shown to the satisfaction of the judicial authority, such amendment shall be made only upon payment of
costa or upon such terns as the Judicial authority may deem proper, but in any other case, without costs,
Trumaterial variances shail be wholly disregarded. :

Had the court alfowed the amendment af the third and forth special defenses, Acordia would bear the burden
of proving the speclal defenses. The court's finding that the defenses have no basis in credible trial evidence
demonstrates how far off the defendant is from meating that burden.
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common law in 1998-2002 does net violate public policy in 2010.- In 2005, the
General Assembly of the State of Connecticut clearly set forih the State's public
policy by enacting Conn. Gen.Stat.§ 28a-707a’ which requires only that a broker
paid both by the insured and an insurer disclose the amount of compe'nsation he

will derive from the insurer. Accordingly, the Court declines to issue an injunction.

7 Seo. 38a-707a. Producer compensation. Disclosure and customer acknowledgment.

(2) As used in this section:

(1) "Affiliate" means a person who (A) controls, is controlied by, or is under common control with a
producer, and (B) Is permitted to receive compensation pursuant to this chapter;

(2) "Compensation from an insuret or other thitd party” means payments, comnissions, fees, awards,
oveirides, bonuses, contingent commissions, lonvus, stock options, gifts, prizes or other forms of

valuable consideration, whether or not payable pursuant to a written agresment;

(3) "Compensation directty from the customer” does ot include any fee or amount allowed under sectlon
38a-707 and regulations adopted pursuant to said section or any fee or amontit collected by of paid fo the
producer that does not exceed an amount established by the commissioner pursuant to gection 38a-707;

(4) "Customer™ does not joelude a person whose only relationship to the producer or affiliate- with respect to
the placement of insurance is as (A) 2 participant or beneficiary of an employee benefit plan, or (B) a person
covered under a group of blanket insurance policy or group annuity contract;

(5) "Decumented acknowledgment” means the customer's written conaent, extept that in the case of a
purchase over the teleptione or by eleotronic means for which written consent cannot reasonably be
obtained, "documented acknowledgment” includes consent documented by the producer; and

(6) "Insurance producer" or "oroducer” means an insurance producer, as defined in section 38a-702a, exoept
that "insurance producer” or "producer" dogs not include (A) a person such as a managing generat

agent, sales managet of wholesale broker who is licensed as an insurance producer and who acts only as an
intermediary between an insurer and the customer's producer, or (B) a reinsurance intermediary,

{b) If an insurance producer or affiliate of such producer receives any compensation directly from a
customet for the initial plavement of insurance, neither the producer nor the affiliate shall accept or

receive any compensation from an insuter or other third party for that placement of ingurance unless the
producer has, prior to the time the policy is delivered to the customer:

(1) Obtalned the customer's documented acknowledgment that such compensation will be received by the
producer or affillate; and .

{2) Disclosed the amount of compensation that the producer or affiliate will receive from the insurer or other
third party for the placement, except that {f the amouint of compensation s not known at the time of
disolosure, the producer shall disclose the specific method for calenlating such compensatlon and, if
possible, a reasonable estimate of the amount. ,

(c) Subsection (b} of this section shatl not apply to:

(1) An insurance producer who (A) dogs not recgive compensation directly from the customer for the
placement of insurance, and (B) discloses to the customer prior to the time the poticy is delivered to

the custormner:

(1) That the producer will recelve compensation from an insurer in connection with that placement; or

{ii) That, in connection with that placement of insurance, the insnrance producer represents the insurer and
that the producer may provide services to the costomer for the Insuret;

(2) The placement of inswrance in surplus lines or residual markets; of

(3) A producer whose sole compensation is derived from commissions or other remunetation from the
insurer. :
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The State's prayer for relief seeks an accounting to determine how much, If
any, of Acordia's increased revenues are derived from conduct which was
violative of CUTPA. Plaintiff introduced exhibits evidencing that Acordia wrote
more insurance with the MPP companles during the life of the MPP than it did
before. That evidence is insufficient for the Court to determine the amount of
money Acordia realized in connection with its CUTPA violations. Pursuant to
Conn. Gen. Stat.§ 42-110m, Acordia is ordered to account for non-disclosed

MPP based commissions for products purchased by consumersin the State of

Connecticut.
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